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POEVFARRE vs. DELOR. 
Deon, 


AppEAt from the court of the parish and city After the de 
fendant has 
of New-Orleans. pealed, and th 


ent 

Dersieny, J. delivered the opinion of the fis thereon 
court. This case was already béfore this court aed 
upon an appeal claimed on the part of the defen. sod ber cl are 
dant, and the judgment of the inferior court was advantage in 
affirmed. It is now brought up by the plaintiff, comected. ne 
and the question arises whether a case already 
adjudicated upon, on the appeal of one of the 
parties, can again be enquired into, on an ap- 
peal by the other. 6 Martin, 10. 

To decide this question, the ancient laws of 
the country afford little assistance ; for, as ie 
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Fast’n. District delay for appealing was by them limited to five — | 
days, if both parties appealed, both complaints 9 
were before the appellate court at the same time, — 
and the whole could be disposed of with a full 
consideration of the respective productions of — 
the suitors. The act of 1813, organizing this ~ 
- court, has altered that mode of proceeding by” 
granting two years to claim an appeal, and un-— 


July, 1819.- 
PoryFauRE 


Detor. 


CASES IN THE SUPREME COURT. 


der it arises the present difficulty. 


The general principle, which regulates -the 
jurisdiction of courts of appeals, is that they” 
have cognizance only of the subject matter 
the appeal. The party, dissatisfied with the }. 
judgment of the inferior court, prays for redress 
either against the whole judgment, or against _ 
such part of it as he conceives to be injurious to — 
his rights. Ifhe complains of the judgment on- © 
ly in part, the jurisdiction of the appellate court — 
extends no further.—It is laid down in the Cu- ] 
ria Phil. part 5. §. 41, n. 22, that the appeal 
claimed by one party avails the other en lo ap- 


pelado, that is to say, that the subject matter of 


_ the appeal, may be revised and corrected, not | 
only in favor of the appellant, bat even in favor 
of the appellee. -If, therefore, after an adjudi- © 
veation of the court of appeals upon that subject, | 
the appellee. should, in his turn, attempt to bring 
the same matter before them, it would: be © 
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> just to consider the judgment as conclusive a- East’n. District}. — 
gainst him. But if the appellee chooses to ap- or, 
peal from some part of the judgment, which Porvriuns 
was not submitted to the apellate court by his an 
adversary, it appears to us that he has a right 
to be heard = for it is in fact a new subject, and, 
with respect to to the jurisdiction of the court of 
appeals, a new case. 
Tn this particular instance, it is true that an 
appeal has been claimed by the defendant gen- 
erally. The question under that appeal was. 
whether a contract of sale of the house of the de- 
fendant was valid and binding, and the court de~ 
cided thatit was. But a part of the plaintiffs 
demand, to wit, the damages which he claimed, 
was not taken notice of in the judgment of the 
inferior court, and consequently, made no part of 
the subject submitted to the court of appeals. 
The plaintiff has therefore a right yet to pray 
for a decision. of this court upon that: separate 
point. 
The damages here claimed are the nae of 
the house, since the day on which delivery ought. 
to have been made, until possession was given. 
The monthly rent which the house yielded, when 
let, was one hundred dollars. We think it just 
that the seller should account:to the purchaser 
for that rent, since the day on which a tender 
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iseebeicc of the price of purchase was made, until the: co 
1819. 


date of the judgment of this courton the first 
Itis, therefore, adjudged decreed, | 

that the judgment of the parish court, confirmed - 


by the former decision of this court, be so far 
corrected as to embrace the rent of the house’ 
sold by the defendant to the plaintiff, from the | ty 

_ 29th day of July, 1848, to the 18th of January} 4; 
following, at the rate of one hundred dollars } gg 

per months and that accordingly. the plaintiff] 4, 
do further recover from the defendant the sum 1 oxy 

_ of five hundred and sixty six dollars, with costs. 


Duncan for the for the tu 


defendant. di 

di 

an 

CLAIBORNE vs. POLICE JURY. 

Acoutcan- ApPEAt from the court of the first district, be 
not compelthe 

wih Dersieny, I. delivered the opinion of the | 

of an act ofthe court. On motion, made in the court of the first th 

: bying at atax. district on behalf of the representatives of the ju 

late William C. C. Claiborne, that court issued | , 

an order for the police jury of New-Orleans to ] 4, 

shew cause, within three days, why they should |, 


not be compelled to Jay a tax on the parish, 
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‘ry to lay this tax, is unconstitutional. = 


_ one, which the legislature had a right to create, — 


THE STATE OF LOUISIANA 


conformably to the provisions of an act entitled, East, East’, Distfict, 
‘An act for the relief of the widow aud heirs ee 
of the late Governor Claiborne” and that rule sey 
having Ween made absolute, an appeal was claim- Poxsca. mony 
ed therefrom, and brought up by consent of 


The order of the district is on 
two grounds: 4. Because the courts of justice 
have no jurisdiction over a legislative body to 
compel them to fulfil their legislative functions. 
and 2. Because the law, ordering the peice 


‘The first fundamental principle of our consti- 
tution is, that the powers of the government are 
divided into three departments, ever to be kept 
distinct, to wit. the legislative, the executive 
and the judiciary. 

To the legislative branch of the government 
belongs the right of laying taxes for purposes of 
general utility. Supposing the present tax to be 


the law, by which they have ordered the police — 
jury to impose it, is a delegation of their pow- 
ers. ‘T'o obey that law the jury must legislate— 
they must themselves enact a law providing 


what sort of tax it shall be, on what property it 
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East’n. District. shall be laid, in what manner, it shall be levied 
; how it shall be enforced. Is it the province of 
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| Gearon the judiciary to direct how they shall do all 
this ?. And, if they can give such digections, 
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how are they to compel acompliance ? Supposg: 


the jury enact a law, without providing for i 
execution, will courts again interfere? As well} 


might they legislate themselves. But the better, 


to test the impropriety of such interference, how” 
‘and against whom is this supposed authority-to§ 
be exercised? .. The police jury, though author- 
ized by law to:represent the parish in courts of 
_ justice, is not a corporation possessed of proper: 
_ty3 therefore, no distringas can issue to compel. 
a performance. One of their adverse counsel 
found no difficulty in the matter—he thought it” 
very simple to send them all to jail. This mode 
_is, 10 doubt, expeditious; but the question is, 
Whether it is legal and proper. 
In a deliberative body, the majority rules the , 
minority. Suppose inthis assemblage of twelve. 
citizens, five were willing to lay the tax, and 
seven were dissenting ; are they all to be im- 
prisoned as refractory, or is the court to dis-. 
criminate between them? The last seems to be | 
the only step consonant with justice ; but how : 
is the court to know who is disobedient, and 
who is not? In this particular case, there was © 
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sbinething said about unanimity ; but the know- Die 
ledge of this fact is accidental. ‘The question 
is, whether the court can compel a disclosure 
of the yeas and nays, and then pick out the re- Pouce soar. 
fractory members to send-them-to jail; or whe- 
| ther, without taking any such trouble, it can at 
- once through them all into prison, until a major-— 
| ity can be compelled to legislate. We think 
7 that it can do neither. 
A majority of the court (Martin, J. digecnt 
ing) being of opinion that the imposition of the . 
} tax, required to be made by the police’ jury in’ 
*| the present case, would be an act purely legis. 
lative; it is deemed unnecessary to examine in- — 
to the constitutionality of the law, by which the 
legislature have undertaken to delegate to them 
power to legislate in this particular instance. _ 
_ It does not belong to the courts ot judicature 
to interfere in legislative concerns, in such a . 
manner as to order laws to be passed, or per- 
fected, gither by the legislature itself or any 
body politic to which it may have. delegated ; 
legislative power, admitting its competency, to 
authorize others to legislate in any case. 
-Itis, therefore, ordered, adjuged and decreed, 
that the judgment of the district court be annul: 
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‘be ordered for the defendants, with costs. 


fendants 


POLICE JURY vs. M’DONOGH. 


‘may sue for mo- 
ney expended of New-Orleans. 
ng for 


ment against him, and he appealed. 
: ed in French. 
| When 
| érde 
| 
| 


A law is not 


of two years after the cause of action in the 4 
al which pro- present case occurred. The law cannot have a | 


vides a means! 


| due’ be retrospective effect : it may authorize them to Sue, j 

its passage. whenever the cause of action is posterior there+ 
| to. Aclaim which could not be enforced. bya | 
suit, is not a legal claim, and the situation of J} 

the debtor cannot become harder, without any} 

act of his. The parish court therefore erred i in 7 


sanctioning the suit. 


oily avoided and reversed,’ and tbat 


Duncan for the plain, Moreau for the dé 


A police jury APPEAL from the court of the parish and city q 


planters levee, four. thousand and odd dollars, paid ont.of the 
bers of it may parish treasury to planters ordered to. work on J 
his levee, in the year 1815. There, was judg» 


are Turner, for the defendant. The plaintiffs | 
crite were not authorized to sue, as a corporation, till 7 
fudge is notes the act of the 22d of February, 1817, upwards | 
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6 


The records of the proceedings of the police East's District” 


tj jury, being kept in the French language, cannot 


July, 1819. 


have any effect in a court or out. of’ it. If the Poarcesoar 


; general. assembly had, in that langaage, enact- 
7 ed those regulations, binding on the defendant, 


4 | he could not have been compelled to have yield- 
7 ed obedience to them. Const. art. 6. sect. 45. 


‘| Nemo plus jus dare potest quam ipse: habet. 
} =‘ The police jury cannot have any power but 
} that which they derive from the legislature who 
} created it, and how could the legislature"grant 


) : _ to them the power of doing what they could not 
4} themselves do. Members of the police jury 


+ were also improperly admitted as witnesses. 

: The regulations relied on were not enacted by: 
7 acompetent authority. The jury was not then 
duly organized ; for one third of the justices of 


3 the peace commissioned in the parish were not . 
} present, as required by the act of the 25 of 


! j March, 1813. Out of twelve justices commis- 
4% ssioned in the parish, only three were present. 
It is provided by the act of April 6, 1807, 


q that, if the parish judge, going in-company 
} with two-inhabitants to examine whether the 
} works ordered have been performed, find any 


v8. 
MDoxoce: 


T part of them not done, he shall order the © 


delinquent to complete it within a given time, 
and if this be not done, the judge shall pro- 
VoL, B 
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East's District cure it to be completed, at the delinquent’s 


‘July, 18 


Ra tag expence, paying therefore at the rate of one dol- 
Peazor suar lar for each day’s work for the slaves employ-. 


ed. 2Martin’s Digest, 588, n. 2. In the 4 


sent case there was no examination, no inspec- 
tion by the jadge—no time fixed by him, at the 
expiration of which only, the slaves of neigh~ 


bouring planters might have been placed on. the: | 4 


levee to complete the work, at one dollar per 
day. Here the price fixed by law was disre- 


garded, and the jury arbitrarily paid and ex- 7 


pect to recover from the defendant at the rate of, 
three dollars per cubic toise, while it is in evi-. 


dence that a negro may complete this toise in a q j 


day. The defendant, if he be liable to pay 
anyything is answerable only at the rate fixed 
by law, and the plaintiffs have no right to re- 


sort to a quantay meruerunt. 
Lastly, it is in evidence that the work for | 


which payment is claimed was unnecessary. 


Moreau, for the plaintiffs. That law could © 1 
not be said to be intended to have a retrospec- “9 
tive effect by which a corporation, a minor or 
any other individual incapable of acting for 9 
himséif, would be provided with a person to a 


stand in court for the protection of rights which 


could not otherwise be defended. This would _ | 


— 
7 th 
| 
| in 
4 ci 
cl 
th 
} th 
| hi 
§ 
8 
| i 
q 


“make no change the nature of the right or of Bast’n District.. 
July, 1819, 


_ the obligation. Before the territorial act for the “L~~J 
incorporation of the city of New Orleans the page JURE 
- actions instituted for the protection of the muni- MDoroan,, 


cipal rights of its inhabitants were not brought 


the name’of's mayor, aldermen, &c. A mu- 


cipality and before that a cabildo represented 
the inhabitants. Now can it be pretended that 
the new administrators cannot prosecute in ca- 


} ses in which the cause of action accrued before 
their creation. And what difference can there 


} be between providing a corporation with new 
7 officers or giving them such officers, when it is 
7 not provided with any? Was it ever pretended 
7 that a tutor could noi prosecute the debtors of 
his minor, because before his appointment they 
@ could not be effectually sued, as, in the lan- 
| guage of the counsel for the defendant, a claim, 
7 which cannot be enforced by a suit, is not a le- 
gal claim? 


Ik is trife thie constitution of the state requires 


that all laws that may be passed by the legisla- 
ture, the public records of the state and the ju- 
dicial and legislative written proceedings of the 


4 q same be promulgated, preserved and conducted 


in the language in which the constitution of the 
U-S. is written. But, are the minutes of the po- 


ice jury ofa parish, those of the corporation of. 
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Bastn. District a town, the regulations of an hospital ora bank, 
even when by-laws are enacted, legislative pro. | 
ceedings of the state? Are the members, who § 
enact such by-laws, THE LEGISLATURE? Certain- 4q 


July, 1 
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ly not. 

The interest of an inhabitant of a seiteh ora 
city in the affairs of the corporation is so very mi- 
nute, and it so generally happens that evidence 


necessary to the support of corporate rights is | 
in the possession only of the members of sucha ¥ 


corporation, that the law has provided that such 


an interest should not exclude their a | 


3 Martin’s Digest, 482, n. 5. 


It is true the act of 1813, c. 4, § 14, requires | 
the presence of one third of the justices of the J 
peace commissioned in the parish, and a major- & 
ity of the jury, in order to constitute a quorum, 9 
and the defendant’s counsel urges that there | 
were only three justices present, who conse- § 
quently did not form a third of the whole num- @ 
ber. It is admitted, that if we reckon the jus- 9 
tices of the city of New Orleans, as part of those J 
of the parish, there were present only one fourth 
of the latter, there being one justice in each of § . 


the four districts of the parish and eight for the 


city, in all twelve; so that the three justices 
present constituted only one fourth of the whole, , 


when the regulation or order on which,the present 
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‘action is grounded was adopted. But, in East’n. District 
July, 1819, 
the city of New Orleans, the, justices appoint- 
"Fed in each of the eight sections in which the ci- Byes 7uR 
is divided has, by the tenor of his commis- 
7 sion, the title of a justice of the peace of the ist. 
| ad or 3d section of the city of New Orleans, as 
the case maybe. 2.Martin’s Digest, 640, n. 20. 
} And the authority of the police jury of the parish 
-¥ of Orleans does not: extend to the city of New 
¥ Orleans, in which the corporation exercises the 
functions of the police jury. Zb. 294, art. 9. 
7 Accordingly the justices of the county alone at- 
} tend the meeting of the police jury and nan of 
7 the city are never present to it: 
} The defendant’s counsel further contends 
7 that the police jury could not by their regula- 
_¥ tions alter the forms prescribed by the — 
| ture, or the rate which it has fixed. . 
4 Itis true that the act of 4807 provides that 
7 at the expiration of the time fixed by law for 
| | the termination of the works, it shall be the du- 
7 ty of the judge to go, in company of two inlia- 
7 bitants, to examine the said works, in order to 
7 satisfy himself that they are executed in the 
} manner prescribed by the regulations, and any 
1} inhabitant, who shall have failed to execute the | 
} same, shall forfeit and pay the fine fixed by the 
rogulations, and. the jadge-shall: order’ 
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execute his said work within a certain times, 
after which, if the said inhabitant has again ne- J 
glected to thake it, the judge shalt order the J 
work to be made at his, the delinquent’s ex. J 
penses, either’ by the job, or by the inhabit 
ants of the parish, each of whom shall send to | 

the spot a number of able bodied negroes, pro- J 
portioned to the strength of his gang, for the | 
hire of which negroes théy shall receive one | 
dollar per day. 2 id. 588, n. 2. The 10th J} 
article of the regulations of the police jury of 
July 6, 1815, directs that the syndics, assisted | 
at least by two planters of the neighbourhood, | 
will order the works to be done to the existing | 


levees. 


There is no contradiction between these two 4 
dispositions. The inspection, which the judge | 
is directed to make by the act of 1807, is only — 
to take place after the period within which the } 
works on the levees are to be completed, which — 
ought not to prevent the jury from taking pro- | 
per measures as to the manner in which these } 


works are to be ordered or executed. 


Farther, the legislature speaks of ordinary, 4 
reparations or works to be done on levees. ~ 
The 11th article of the regulations of July 8, “— 


4845, requires the works to begin in July and be 


completed in November following. The exami- 
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“tion of the judge after that time ought District! 
‘prevent the jury to direct in what manner, even eed 
this ordinary work is to be performed, or order- Pouce ae 
éd by the syndics, As to extraordinary works MsDoxoox? 
7 the legislature has vested the jury an 
 limited power.—4807. Gs 
The jury were likewise well anthorined yee 
allow for this extraordinary work, at the rate of 
three dollars per cubic toise. ‘The act of the 
legislature cited relates only to ordinary’re- 
pairs to the levee. , In extraordinary, where a 
crevasse threatens the inundation of a whole. 
neighborhood, the impending danger cannot be’ 
averted by ordinary means, and the risk of be-: 
ing carried away or of receiving material injury 
} may prevent negroes from tage obtained: at 
the ordinary price. 
Lastly, the defendant contends he is ia: 
ble, because the works performed on his levee: 
were ordered by the jury without any necessi- 
ty. He supports this part of his. defence by the: _ 
testimony of his own overseer aud two of hig, 
neighbours. Our only answer to this is that, 
} the law has constituted the police jury legal; 
4 judges of the necessity of a work of this kind, . 


Maruews, J. the the’ 
> court, The police jury brought this action, ig 
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een fendant, the sum of 4899 dollars, paid by them j 


to several.inhabitants of the parish, for work a 
and labour done in making aJevee on the laid 
of the defendantyavho resists their claim on every Tec 

ground that could be imagined, in a lebosoaty y b 

D 


East'n: District. their corporate capacity, to recover from the dex 


ingenious defence. | 

The answer contains a peremptory 

to the sufficiency of the petition, in law, to au- | ii 
thorize recovery: and a general denial. 4 


» During the trial of the cause, in the parish | f 
court, eight bills of exceptions were taken by the | _ 
defendant’s counsel and must be disposed of be- B. 
a fore a discussion on the merits. i? 
The first is to the introduction of any testi- 

| 

| 

| 


mony, on the cause of action set forth in the pe- 7 
tition. This is nothing more than a repetition | 
of the exception in the answer, which was at- | ~ 

tempted to be supported on. two grounds: that | 

_ the police jury.have no right to sue co nomine, 

@ as a corporation and that, by their own shewing, 

| - they have not pursued the course prescribed by 

the law by which’they were created and under 

which they now act. 
The acts of the legislature of 1807 and 1818 Ff 

have created political bodies to direct and man- 

age the police of their respective parishes, un- 
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‘der the name of police juries: and, itis a Prin, 
7 ciple of law that, when a corporation is formed Una, 
7 and named by a competent authority, it acquires ae 

certain rights and powers, capacities’ and in- MDoxown; 

capacities, among which is that-of suing and 

) y being sued by its corporate name. Civ. Code, 

} 88, art. 6. 4 Black. 474. fdhe creation and 

name given to a corporation are circumstances 

/ | in themselves sufficient to confer of it the capa- 

‘ | city of suing and being sued, there can be no 
‘| — necessity for any express enactment to this ef- 

| fect. But, there is an act of assembly of 184’, 

/ | by which police juries are authorized to sue in 

{cases like the present, and, although passed 

Pf long since the performance of the work, for 

which a remuneration is claimed, in the present 

action, it i8 not, in our opinion, unconstitutional, 

} a8 being ex post facto, or impairing the obliga- 

“tion of a contract. It creates no new penalty 

for an act or offence’previously committed» So 

far from having a tendency to impair any obliga- 

‘tion, arising from a contract or quasi contract:of 

the parties, it is declaratory of ‘the means by 

which it may be enforced. ‘The capacity of the 

plaintiffs to suey in their corporate name, is thus: 

far clear and evident. Their right to recover 

on the cause of action, 

vu. 
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48 
Bast’. District. tion, depends on the powers which they possess 


Poucs svat in circumstances like those in which the defend- 


work and labour.was for him by their 


order. 
volt is agreed that police j juries derive all thee 
, powers and, authority from the acts of the 


provisions of the first are not inconsistent with 


ing as, circumstances may require, and, in some 
instances, the judge of the parish has the “— 
of ordering:a levee to be made, at the expense — 


regulations of the police jury, 


i 


time, which he had been ordered to make under 
: | | a regulation of the police jury—that he was un- of 
| able or unwilling to perform the work required a 4 
of him, and the parish judge ordered it to be ‘ 4a 


done, at his expense, which was accordingly 
carried into complete execution and paid out of 
the parish treasury—&c. It is believed that 


i 
| 


legislature above cited, and that these are to be 1 | 
taken and considered as .one act, so far as the § 


| The petition states that the defendant was re- _ | 
a quired to complete his levee, within a limited 
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July, 81°. act for the individuals of their parishes, found 


MDoxoon, ant is. stated.to have been, as the time. the | 


7 ia 


: om those of the latter. Both acts grant to police ju- - 
_ ries power, in-the most general terms, to make. | 


regulations relative to roads and levees accord- 4 


ofan inhabitant, who fails tocomply with val 3 
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‘the petition sets forth good .cause of action, 


and evidence ought to have been received in 


support of the allegations thereit,.and conse- 
a quently that the parish court wascorrect in over- MDovoar, 


ruling the defendant’s objection to. any aneane 
in support of the action. ioe +3 
The seven remaining bills of are 


to the admissibility of certain witnesses, on the 


score of incompetency and of written evidence 
offered by the plaintiffs. The objection to the 


} witnesses, on the score of their being members 
of the corporation, must be repelled, according 
to the act of the territorial legislature of the 26th 


of March 1806, 3 Martin’s Digest, 482, n. 5. 
The objection made to the admission in. evi- 


dence of the minutes of the deliberations of the 
police jury, on account of their being in the 


French language ought not to be. sustained. 
They are not of that class of proceedings requir- 


ed by the constitution tobe in English. — - 


- Taking the whole of these exceptions togeth- 
er we do not discover in the opinion of the 


_ parish court, any error requiring that the cause 


be remanded, and we wil proceed to investigate 


on its merits. 


In dies this, it is necessary to recur to what. 
has been already noticed, in part, in treating of 
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20 
Dict. the first bill of exceptions, in regard to thepows 
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ers granted by law to police juries. They have 
general power to direct the making of levets;. 


in their respective parishes, and as to their’struc: 
ture and the time within which the planters may 
be required to perform the works ordered there. 
or. Ttis a power which ought to be discreetly 


used : but to give a full effect to it, wheneveran J 
inhabitant is unable or unwilling to completea 
levee, required to be made by him, according to 
the dimensions and within the time prescribed, “J 
and the whole neighborhood is exposed toinju: } 
ry by his ‘inability or perverseness, it has been | 


5) 


thought proper by the legislature to grant pow- J} 


er to the parish judge to order it to be made at : . 


the expense of the delinquent. 


In the present case, the appellee was required ~ 
to make his levee, the necessity and extent of — 
which was determined by the police jury. He | 
"failed to do it, and the work was completed by | 
the slaves of the neighboring planters, in obedi- — 
ence to the order of the parish judge, and they — 


were paid out of the parish treasury. But it is 


said that, these things were done without pro- 7 4 
per authority, because it does not appear thatthe } 


jury, who made the regulations relative to the 


‘levee of the parish in general, and particularly | | 


‘in relation to that of the defendant, were con- 


| 
| 
| 
| 
| 
if 
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: | stituted.as the law requires, and therefore . all 
7 these acts are void, and because the jadge did Gam) 


“ | 


1819. 


4 not visit the levee of the defendant.as he was cote 
| requited todo by the act of 1847, 2 Martin’s MDoxow- 


| Digest, 588, n. 2, before he ordered the work to 
7 be done at his expenses. The police jury must 
be presumed to be legally. organized when they 
acted, unless the contrary be shéwn, which in 
the present case, it is believed has not been 
F done. The list of the justices of the peace, pro- 
} duced by the appellee, ‘from the registry: of the 
7 exechtive, does not contradict the presumption 


that a sufficient number, of those whowere dis- 


} _ tinctly of the parish, were present at the enact- 
} ment of the regulations relied on by the plain- 
tiffs in the present case. The Visits of the par- 
} ish judge, before ordering the making and com- 
4. pletion of levees, at the charge of individuals, 
} can only be inferred as means of obtaining cor- 


‘ 3 rect information when the works have been or- | 


dered by the general regulations of the police 
jury. In the present case, the jury have by 
special regulations required the work tobe com- 
pleted by the appellee, and on his failure, the 


‘ ~ neighboring inhabitants were compelled to per- 
form it, and have been paid by the parish to 


whom the amount ought to be refunded, accord- 
ing to the just value of the work: performed. 
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What'this value may be is the only question 
~~ Wwhicli remains to be examined. 

‘Poucesver work was paid for at the rate of three 

_MeDoxoon. dollars per cubic toise. The act last cited al. } 

_ lows to the inhabitants one dollar per. day for 
the labour of their slaves, when compelled to ct 
work as in the present case: we are of opin. | tt! 
ion that this provision of the law ought sub- — 0 
stantially to be carried into effect. The evi: 3 | of 
dence is various and contradictory, as to the | 
time which would be requisite for a good la J de 
buurer to complete a cubic toise of levee. Some J Ww 
of the witnesses say that it would require three | bi 
days and others only one. The truth most pro- { 4 
bably would give a medium portion of time— } 
two days for each toise, which we think proper ; th 
to adopt, in fixing the amount of the judgment, 7 le 


It is, therefore, ordered, adjudged and de- | (— 


creed, that the judgment of the parish court be a 
annulled, avoided and reversed: and proceed- Ss di 
ing to give such a judgment as in our opinion a _ 
ought to have been given, it is further ordered, Ds 

adjudged and decreed, that the plaintiffs and | : , 
appellants recover from the defendant and ap- 7 »! 
pellee the sum of two thousand, seven hundred | us. 
and fifty-two dollars, with costs in both courts, 7 


i 

: 

if 

| a 

| 


depends entirely on a question of fact, viz. ledge 


> 


from the court of the first district 


Maruews, J. delivered the opinion of the A bidder may 


tak 
® cuort. The plaintiffs and appellants instituted land struck to 
} this suit to compel the defendant and appellee to ery’ of an. in- 


comply with his obligation as purchaser ofa Nib sheaactapect’s 


of ground, sold by order of the court of probates. a 


Their right to recover, as their counsel admits, P82» i$ no 


whether the defendant knew, at the.time he was cumbrance. . 
bidding on the lot, that it was encumbered with , 


alease. 
There is nothing to be found in the evidence 


; q | that may shew with certainty that he had know- 


ledge of the lease, nor does it appear that‘all the — 


: /mecessary steps were taken by the plaintiffs to 


) }> communicate that fact to the public, in such a 


manner as to raise a legal presumption that the — 
defendant could not well'be ignorant’ of it—no— 
mention was made of this in advertising the 


{ | sale. The only evidence of any attempt to give 


} publicity to the circumstance is the declaration , 

or proclamation of the auctioneer, at the time of. 

| sale, which, in our opinion, is not sufficient to 
charge the buyer, unless it should be made fur-— 


1 ther to appear that this proclamation was utter- 
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District under such circumstances, the bidder 


fl 

could not fail to hear it. fi 
It is, therefore, adjudged and‘de. 
creed, that the judgment of the district be 

affirmed with costs. ?P 

Porter for the plaints Duncan for the 

FISK vs. CHANDLER. = 


APPEAL from the court of the first district. 
his note though 

ay be pati Porter, for the plaintiff. On the 14th of Octo | i@ 

<n ber, 1818, the plaintiff instituted a suit by at-— 

beastay pro tachment against the defendant for 3596 dolar, | 

creditor may 34 cents, and seized his property in the hands © 


me “ —: of T. Howe, under a writ issued out of the par- 


1 
Proofich court, and on the next day he instituted 
necessary: another suit, in the district court, on which an | ‘ 
attachment was.issued and levied in the hands )  , 
of the same person, The first suit was after |. 
wards transferred to the district court, by con- | 
gent of the parties; both suits having been con- | 
-polidated there was judgment for the plantiff, 
and the cause is now before this court on a bill ~ 
of exceptions and a statement of facts. [| 


_'The-bill is taken. to the opinion of the dis- 


14 
| 
ag 
| 
| 
ddl 
a 
‘ 
: | 
| 
4 
j q 


OF THE STATE OF LOUISIANA. 


} frict court in overruling the motion of the. des East’n, District. 


fendant’s counsel to set aside the suit originating 

in the district court, on the ground that, from 

} the plaintiff’s own shewing, the debt ‘was not 
payable at the time the attachment issued. 

As the petition alledged the bankruptcy of 
the defendant, this circumstance suffices to 
give ihe right to sue immediately. M’ Bride vs. 
Cocherons, 5 Martin, 276. 

If the petition sets forth a case which‘ autho- 


rizes an attachment, this court cannot enquire in- 


to the proof exhibited to the judge or clerk of 
the court from which the attachment issues. 4 


Martin’s Digest, 512 n. 6 & 516 n. 2. 


If the court should think that they have a. 


right to enquire into the evidence on which thé 
attachment issued, the depositions and docu. 


; -ments:aunexed to the petition abundantly prove 


| the failure of the defendant, previous to the is« 


suing the attachment in both cases. The bill of 


exceptions can only be considered as applying 
to the case originating in the district court, as it 


July, 1819, 


Fisk 
v8. 


was taken before the transfer of the other case. 


On the merits, the case is so- fully with us, 
that ‘we need only to referthe court to-the state< 
ment of facts. 


Hennen, for ,the defendant. Our attachment 
VoL. vu. D 
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Bastin Dit law provides for two cases, where the debt is ‘ 
due at the time of issuing the writ, acts of ist7, 
Fix 26, § 2, and the other where the debt is 

v8. f 

not yet due. Ib. 9. 
The plaintiff wishes to bring himself within 

the provisions of the second sectien, although 

the notes had not arrived at maturity, by endea~ s | 

vouring to prove the failure of the defendant. | ' 

The proof offered, we contend, does notestab- | 


lish the fact ‘of insolvency, bankruptcy or failure a ] 
of the defendant. No evidence has heen giv- | q 
en of the protest of his notes, nor of any legal _ 
q , proceeding im the state of Massachusetts which 
justifies the plaintiff’s allegation. The plaintiff 
f must prove that the defendant has done some 
) act which, by the laws of Massachusetts, his | 
i place of residence and domicil, amounts to a 
y bankruptcy. That has not been done. He 9 
| : does not pretend to bring himself within the | 


provisions of the third section of the act of 18:7, 
which was the only one that could authorise an 
| attachment, in this case. If, however, the court 
| should be of opinion that the defendant has be- — ‘ 
6S come insolvent, has failed and become bankrupt, 4 
woul: an attaching. creditor in such a case have 
_a privilege over the others? Does not the plain- 
tiff by his own shewing declare that he wishes 
tp take advantage of the other creditors ? Coops) 
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plaintiff moreover shews, by the assignment, 


which he has given in evidence, and. which 
| forms a part of the statement of facts, that the 
- defendant has no right.in the property attached. 


The court must presume every thing againstthe 
plaintiff and in fayor of the defendant, and will 
therefore presume, as the contrary does not ap- 
pear, that a delivery has been made under the 
assigument previous to the attachment. ~ 
Under all the considerations of the case we 


a trust the court will dismiss ‘the attachment’ or’ 


render judgment in favour of the defendant. — 


Porter, in reply. We not only rely on the 
third section"of the act of 1817, referred to by 
the defendant’s counsel, but we contend that. 


sued for, although not yet payable, according to 
the terms of the-contract, had become so by the 
insolvency of the debtor: the rule being that on 


_ his insolvency all debts become payable pre- 


sently, although by the terms of the contract 
they be only so in futuro. The insolvency of 


the defendant is alledged in the petition and the. 


affidavit: which the law requires is annexed 
thereto. ‘The rule of which we claim the bens 


Bankrupt Laws, Appendix, xxvii.” The Basta Diets 


July, 1819. 


Fisk 
ve. 


} __ the petition sets forth a case which authorizes au — 
 attachment—under the second, because the-debt 
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July, 1819. 


V8. 


cited. 
It is ciiiaed that sufficient proof of the tw! 
solvency of the defendant was not offered to au- 


proof, required by the act of 1817, already cited, 
is the affidavit of the plaintiff, his agent or attor- 
ney. This was furnished and if it be not 
deemed sufficient, it is believed that the deposi- 
tions and documents annexed to the record will 
place the question out of doubt, 


assigned by the defendant, before the attach- 
ment. Admumitting this allegation 4o be proved 
and that the property is identified, still the de- 
fendant must fail; for the assignee, as the proper- 

09 ty was not delivered here, had only an inchoate 
right. So, this:gourt decided: in the case of 
Norris vs. Mumford. +4 Martin, 20 


This he did not attempt. 


Martin, J. delivered the opinion of the court. 
Suits were brought by attachment on two notes 


- 


on which they were made payable. The suits 


Bast’n. District. fit is found in our statute book, Civ. Code, 276, 
ww art. 88, and this court acted on it in the case of 
Fisk M:Bride vs. been 


thorize the issuing of the attachment. "The | 


_ It is said that the property attached had 


If the defendant’s insolvency did not exist, 
he might have disproved our allegation # it. 


of the defendant, before the arrival of the day _ 
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} dated. Before the trial, the defendant prayed 
| that the attachment on one of the suits might be 
7 dismissed, the affidavit and petition not shewing Causount 
7 a sufficient cause. ‘The court overruled the mo- 
¥ tion and he took his bill of exceptions. There 


J | was afterwards a judgment for the planeta and 


The affidavit establishes the debt. and. vi re- 


1 | sidence of the defendant out of the state, and 


Y the petition avers his failure. 


His counsel contends that the. attachment 


- ought to have been dismissed, as no evidence 
| was given of the protest of any of the defend- 
ant’s notes or gny legal or any act 
of bankruptcy. 7 
} Weare of opinion that the district court did 
} noterr. The petition averred the failure of the. 
7 defendant, and this under our statute authorized 


the suit. Civ. Code, 276, art. 88. The affida- 


vit established the only two facts which the law 


| requires—the existence of the debt and the re- 
sidence out of the state of the defendant. 


On the merits, the execution of the note is 


admitted by the statement of facts, and the depo- 


| sitions which come up with the record establish 
} the failure of the defendant, tie 


| being brought on different days, were consoli- tastn. District’ 


Fuly, 1819. 
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Fast’n. District. . But the defendant’s counsel contends thationg j 
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of the creditors of an insolvent has no privilege iv 
and. cannot attach his property, which must res 
main liable to the claims of all generally. As 
long as proceedings at law against a debtor's) a 
person and property have not been stayed, ey 

of his creditors may resort to either for the pays 7 

ment or security of his debt. Whether he doeg | | - 
attach or receive goods or money for the joint | | in 
benefit of all, or to his own private use, is al th 
question useless to be discussed in the present 7 
case. 
The defendant’s counsel further contends that. a 
the property attached, though once the debtor’s, 7 a 
has ceased to be his by assignment, which the | s 
court must presume to have been followed by J 


‘delivery, although none be proved. If no deli. | | 


very be proven the consequence is the same ag | ¢ 


all other cases: De non apparentibus et nom Pe 


ewistentibus eadem est lew. 


It is, therefore, ordered and decreedff 
that the judgment of the district court be affirns tj 
ed with costs. 
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ge WILLIANSON AL. SYNDICS vs. § Al. 
APPEAL from the court of the first district. 
J. delivered the opinion of the Sxoor & at 


of other states . 


| court. The plaintiffs having)caused an attach- Corporations 
#7} ment to be levied on the steam boat Alabama, may sue inthis 
the St. Stephens steam boat company intervened ‘The credite 


at . | in their corporate capacity, and claimed her as tn — 


their property. he intervening party are a; 
| body politic, created by an act of the legisl:turepen fake”, 
of the territory of Alabaiwa, the capital stock of °o™Portion. 
- which is divided into shares of a certain amount, 
¥ 4% and Smoot the defendant owns ten of them, 
for by him. 
7 - The questions to be decided are 4. Is if 
"| proper for our courts of justice to recognise, in 
| «their judicial proceedings, the company as a 
} | corporate body? 2. Can the shares or stock of 
| any individual stockholder be legally attached 


The ‘propriety or legality of one sovereign 
@y state acknowledging, and favouring the rights 
«and privileges of political bodies of another 
a state, are opposed on the ground of" their being 
in violation of the sovereignty of that which 
recognizes the acts of incorporation of the other, 
and to the prejudice of the rights of its citizens. 


: 
4 
q a 
7% | 
a 5 


Esst’n, District: It does not appear to this court that these q ; 
things will of necessity result, in every case, 
& from such acknowledgment and recognition, 
When attempts directly opposed to the sove- 

reigu*power of a state and the rights of its citi- 4 


Jély, 1819. 
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zens are made by the political bodies of an- 


other, they certainly ought to be repelled, and 


so ought such, if made by corporations deriving 
their existence from the government, under which 


they act, Butas the present claim of the Sia. 


A#tephens steam boat company is not of this na- q 
ture, we are of opinion that they ought to be§ 
allowed to prosecute it in their corporate. ca: 


pacity. 


‘IL. The existence of the claimants being 
recognised as a body corporate, and it being @ 
admitted that the boat attached belongs to them j 4 
as a part of their common stock, it is clear that E 
Smoot does not possess such certain and distinct | 


individual property in it, as to make his interest 9 
attachable. The estate and rights of a corpo- | 


ration belong so completely to the body, that | =. 
none of the individuals who compose it has any 9 
right of ownership in them, nor can dispose of a 


any part of them. Civ. ae 88, art. 14. 


The court is of opinion that the district court | 4 
erred in disallowing the claim of the company: 
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“ It is therefore, ordered, 

versed, that the. attachment of thevp | 
and appellant be quashed, so far’as it'relates*to | 
the said stéam boat. the and she 


id q Livingston for the for the 


4 In this the court uae 
June See. the preceding volume. 


q én an application for a re- hearing, 

The first’ question to be decided between the 

‘5 parties Was: Is the defendant by the ‘manner 

in which ‘the sale was ‘made, under the ‘dircum- 

: stances disclosed by the testimony and after the 

plaintiffs’ own bound to warrant 

the redhibitory vices ? 

‘The court in examining this. _question it 

_ down as a principle of law, susceptible ‘of no 

} exception, that the vendor must be ignorant of 

® the existence ofthe vite or disclose it to the 
‘| vendee, to exclude the warranty, atid hold that 

present case, it is “dear that the. dispo- 


rs 
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knowaiito|the vendor and he did not disclose | 


On this. decision we beg sJeave'to represent, 


For. that whenever the vendee, atthe time of the sales 


knewgor ‘had ‘it in his power. to know, with 


facility, or defect of, the | 


law. excludes the. warranty. 


"Basta: Distsict. the slaves, sold,:.to ran: ‘away, was: 


quod quis sua culpé sentit, non vide- 

tir only object of the law being q 
-toiprevent the vendee from being deceived by + 
‘the vendor. emptor decipiatur,” says the 


Ay Ay 96. ge 


No se puede pedir ta redhibitoria el 


_comprador wicio, de la-cosa que ompro al” 


tempo de la venta, siendo apparente en ella, q 4 
aungue el vendedor no se le diga. ‘Cura-Phil. 
1, §. 29. Pothier. teaches the saine doce 
trine, and cays. that: vices, which may .be‘easily 
ffacilement ) known, cannot be the fougdation 
of redhibitory action: In such a case, says : 
Pacheteur est presume en eu connais~ 
sangeet avoir dien voulu acheter la chose avec 4 


& n’avoir souffert aucun® 


tort ; nam volenti. non git injuria. Et 


méme il aurait pas connue, ib ne serait pas 
recevablea se plaindre du tort qwil sone sei 
ce contrat Contrat de Vente, n. 
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This ‘doctrine is perfectly applicable’ to ‘the 
present case: a catefal éxamitiation of thé pro- 
ceedings'and of ‘the evidence will demonstrate 4s. 
that it depended entirely on the venidees’ to For 
know the vice complained of. 2. The plaintifis — 
cannot have “been ignorant of the’ vide. "The 

@ vendor in his bill of sale recited the different. . 
deeds by virtue of which’he was’ posséssed of 

the slaves; the names of the persons who-had’ 

sold them to him ;* the dates of the.deeds; the — 

TF names of the different notaries public, in whose 
7 offices they bad been passed,,gcc. and. in sdéme. 

those deedsgthe vice complained of ig | 
tioned as to three of the slaves: 

The vendees, i in their petition, have alledgea 

stated that prior to'the sale made to them; 
that when the vendor purchased the 
were notoriously:bad characters, addicted 

runping away.” 

Such facts being known, ff tits cone 
| tained in the Curia and Pothier be correct-and. 
well understood, we contend; that the action of 
vendees cannot be mailitained ; for, ifthe 
character-of the slgyés and their habit of 
funning away were matter ‘of notépiety, there. 

was.no necessity to disclose them; they 

have heen, to the 
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‘Eastin. District, sry thing. is: notoriously; 

/ haye such a vice or quality, when it is-so known law 

‘Ape, the. people of the place,in which the thing 4 

is, « Now the plaintiffs are part: of the people 

among. whom the slaves.were. ..The consequence, 

the: vices of the slaves wer® notorious.to. 

them as well as.all.the rest of the 

definition of the word notoricté, as found 

in the Repertoire de Jurisprudence, shews the 7 

correctness of:.this argument. , Motoricté: 

mot, se dit, en général, de -cerqui est: connu q tw 

 publiquement. jurisconsiltes -appe!!ont | be 

noterieté de fait celle qui west. fendée sur) 

certaine croyauce publique. 42 Guyot, tin 

According. to this definition. we see. that ‘the. q ru 

plaintiffs? allegation amounts to this: Prior to 

our purchase, it was publicly.kenown, it was of “A 
public. belief, in New Orleans, that the slaves,) 

we have bought,. were addicted*to every-sort of. 

vice or defect and in the habit of running away, | 
and we would. believe that men in. such situa- 7 

tions, cannot, to have bepn or: | | 

The to be was) 

does the evidence support the action as to | 

the slaves, for which the court below ordered q ¢s 

the sale to be 
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decide: it a previous: of the District, 
The lew says, itis true, that of 
ning away, in slaves, a redhibitory vies, Por: 
it also says that the vice Consists of the habit'of 
sorunning, prior to thé sale. Civik Cole, 359, 
wt. 76, & 7% Partida 6,5, 
= Now, I would beg leavesto observe’ that out 
of the six slaves, which are ordered:to be taken 
back by the vendor jg this case, there-are 
two who are not proven, by the evidence, tohave 
q | been in the fabit of ronning away prior tothe 
sale, to wit: Horace, about 14 years old, atthe 
time of the sale, who prior to it ~had, it is*said,. 
runaway once and no more whe, since the sale, 
@ has never left the vendees’ house or plantation.” 
4 q ‘And Boucaud, who is proven to have runaway 
4 only twice, the ‘sale apd that ‘toe, in 
once or twice in four years; would any persott: 
pretend to say that he is in the.habit ‘of getiing- 
drook?.If not, why should: it be said ‘that 
® Horace and Boucand were, prior to the adh, 
habit: of running away Pir. 
L’habitude est un penchant acquisspar 
cise des memes actions. verbo 
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‘Bast’n: District. 


Aupar plaintiffs, is sufficiently proven by the bills: of 


away. 2d. That, ‘from the deposition of Law 


the existence of the vice as to three of the am 


pears, as to Horsite or Boucaud, except that the’ 


dees in case ‘ue whs bound to warrant the vice § 


ties complain of the valuation made*in the, 
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judgment Savs, “The existence of the | 
habit of running away, prior to thesale-to the 


--gale: to. the: vendor, the deposition of Lamothe 
and the orders of the taayor,” &. 

point, I pray to reutind the 
4. That the. bills of sale to the vendor shew a 


Ser 


slaves sold,)and not as to the “six ordered to 
be retaken the. 5: and that neither} 
Horace nor Boucaud is in the said deeds of sale, 


represented as being in the habit*of running! | 


mothe and the orders: of the mayor, nothing “pl 8 


The third | question was ‘to the 
which the vendor was to’ reimburse to the ven- 4 


‘The court in examining Both par-. 


parish court, the vendor thinking it extravagant, 
the vendees insufficient; perhaps this is the 
hest.evidence of its correctness ; it does not ap» 7 


pear to us. so materially incorrect, &c. 1 
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argument might be: easily retorted by 


Faly, 1819. 
The judgment must be very bad sivice 


none of the parties is satisfied with The 
circumstance of both parties complaining ofthe 
judgment can never, in my humble opinion, be 
evidence of: its correctness; alkthalcan be 
| presumed from it is-that the 
At any rate, the. whether 
thevaluation. appeared gerrect, butiwhether:the. 
who made it-had the right‘tomake 
made : andon this point 
| beg teave to recall tg the mind?of the:courtithat 
q I bave shewn, that. the judge had«no: right 
| make any valuation, but wasiebliged to decree 
® the sum to be reimbursed according to the testi- 
mony; and I should think that the» will or 
caprice of men.ought: not to. be substituted to 


be allowed for the slaves for which the-sale. 


-The court have: — no hire can 
| | On this part of the siiapiilh I beg leave to 
represent that he is entitled by law'to the hire 
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laeosa ha de ser volviendola al vendor, con | 
pris mas lo que se hubiere deteriorado or diminwida,4 


Bor 
* 


of the slaves, to be re- 


sus aumento, accessiones, partes, Sfrutosy 


 veditos, y alquileres, Ge. — 


taken has constantly been and still is on the | 
vendees’ plantation, the: five others have been | 
kept by them. for nearly three months after tha] 
ue and their action. 

"The? vendor: twust bai the’ 
services the slaves'have perfor 
ed’on-the. vendees’ plantation. q 
~« Finally it-appéars, from the sentence of this 7 
court, that the judgment of the court below was | 


c reversed, ‘as to the interest, on the only ground : 
-thatythe price ‘to be reimbursed’ was not fixed 


between the parties; and that no interest being | 


allowed, no hire can be allowed. But I would q 
observe that had the price been fixed, no inter. 
_ est could-have been allowed. — Interest is given 
by law-to indemnify the. vendee for the ase 


the vendor has had of the purchase money. ” 


‘Therefore as, in this case, the vendees had not 
‘paid the purchase money down, atthe time: of 
thie sale, but on the contrary had given :their 
for it, payable one year after, all they 
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¥ -were,entitled to was arestoration of their note, 
 and- security from the vendor, that at the same 
fixed for its payment he would pay them. 
® the amount fixed for the price of the. particular For. 

abliged. to retake but uo .in- 


a “Ah re-hearing was “granted oni the second pot 

‘only. The plaintiffs’ counsel offered no new 

argument and the defendant’s on 


a urged above. 


At therequest of the defendant, a rehearinghas 
been:had, in this case, on the question whether 
| ‘Horace and Boucand, two ofthe slaves sold by 
the defendant to the plaintiffs, were really in the 
@ habit of running away, at the time.of the sale, 
80 as to entitle the 
™ action. 


The fat was found, against the 


' q this circumstance ie not conclusive. on the ap- 


peal, it cannot fail to have some weight. . - 


. Horace was purchased by the defendant-in 


March 1818, and his vendor then expressly ex- 


‘cluded the legal warranty against. such vices, 
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District capital crimes, robbery and the’ habit” 


For. 
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Tanning away. This appears by the bill of sale | { 
record: and the very vendor did declare 
that Horace‘ran away from him, and was‘abseut i 
seven consecutive months, during which he went 
to New York, Liverpool and Charleston; Where 4 
he was arrested and brought to New Orleans, 


where five weeks after he suld him to the pres.” 


sent defendant, informing him he was'a runaway: | 


and was.sold as such. 
_It is in evidence that Boucand was atl 


"jail. runaway, before the sale to the plaintiff, 
and that he has since run away twice. In the | q 
gale of Boucand. to the defendant, the vendor J) 
warrants only against the maladies for which | 


‘the law grants a redhibitory action. 


‘The counsel for the defendant thinks he 


and this court erred in inferring from this testi- 


mony that the slaves were in the habit of run- @ 


ning away—that one single instance of run- 


ming away is proven anterior to the sale, whic 


cannot constitute a habit, 
As to Horace, trips’ to New York, to Li 


‘verpool and Charleston, and.an absence of seven 


months; which ended by his capture only; the” 


Circumstance of his being sold as a runaway 
_ the information given by the defendant’s vendor, — 


that he was a runaway, justify in our opimon 
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ithe which the and this cont 
 s.to Boucaud, the ofhis hay- Awar& i, 
ing been purchased by ‘the defendant with for 


q | siwple warranty of the redhibitory maladies, of 

his having been committed:-to jail as arunaway 

= once, would not authorize the same conclusion. — 

@ But he ran away twice, witliin a very few days | 


‘ | after the plaintiffs purchased him, which raises 

presumption, when coupled with the preceding 
facts, that the habit of ranning away existed be- 

@ fore the sale. Indeed the cases of these slaves 

@ are not easily to be distinguished from that of 
) Macarty vs. Bagneries, 1 Martin, 149. There, 

there was no evidence of any repeated act of 

@ running away before the sale, but the slave:had 
“® been kept several months in jail, and not libe- 
rated therefrom, till the sale, and ran away soon 

@ after. Thus, Horace’s voyages to New York, 
-_ Liverpool and Charleston, and the declaration 
TY of his then master, excite as much apprehen- 

sion and alarm as evidence of 

q Thi is therefore ordered, adjudged. and a 
“} that the judgment of this court in this case be cer- 
tified to the parish court, as if 


4 > q 
4 
/ 


tained an order for the stay of all proceedings ‘ q 
against him, before the judgment by default be 
‘final. The’ creditors met, the > 


"cession atid appointed a syndic. 


The ¢feditors, who had obtained judgments 
by default, obtained against Him a rule, to sieW 
_¢duse why the taxed costs ih these suits Should , 
tiot be paid a8 priviledged debits, Which after af 
gitent was made absolute. There being no 
-personal property surrendered, no apportion-. 
iment was made in pursuance of the rule, and 2 
these creditors opposed the homdlogation of the. 
_ Cation thereon, for these costs, before the mort- 


tableau of distribution, and obtained their coll6-— 


gage creditors, who appealed from bod = 
of the court in this 


De for the appellani, “The Rist arti: 


‘July, 1819. TURPIN vs. HIS CREDITORS. 


from, the of the parish and cily pe 

Has of New-Orleans * 
A. ‘Bordeaux, Marie other cred. 
| tors of the insolv ent, instituted suits against Re | 

in Tune 1818, and on the 40th of J uly’ obtained F 

judgment by default. ‘On the 46th he filed his in 

petition for the meeting of his creditors, and ob- WB cc 
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cle of the code is couched int the same East's 
Words asthe part of our statute’on which the ap- 
® pelleesrely. Civ. Code, 468, art.'78. In ascer- 
; | taining therefore the legal meaning of thie terms 4 carnivons 
law charges, fratx de justice, in out statute, we 
® will be much aided by the opinion of commenta- : 
® tors and the decisions of, courts of justice 
Fiance on the correct meaning of thé same words 
a in the Conveenonne article of the N apoleon 


One’could sot’ that by of this 
@ article:(the 2101st) a creditor, who had caused 
the personal estate of his debtor to be seized 
] and sold, could pretend to a preference, on 
@ this account alune, on the proceeds of the: sale. 


Pretentions of this kind were, however, a. 


mitted by an inferior tribunal, but set ‘aside 


4 a by a decree of the sovereign council of Brussels 
® of the 41th of December, 1806. Discussions 


sur le Code 485. Notes on. cart. 
2101. 
Law charges, whichenjoy x generil priviledge 
7, axe those that have a ‘elation to the total mass 
the failure, such’as those of seuls, inventory — 
and the like. the Pardessus, Cours de droit com. 
ial, 320 


“Tf the or syndic had 


auits fur the common benefit aud judgment had 


To: 
v8. 
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CASES IN THE. SUPREME couRT 
been, obtained against ‘them, the right, of the 
plaintiffs ag to the costs, or. that of the, defen. 
 dants as to, their disbursements, would 


The collection of active debs may occa. 


The sale of personal property: must occasion . 

charges of appraisers, auctioneers, brokers, c 

of stamp,. registry. These it is just should be 
deducted, so as to present for distribution 

clear proceeds of the on, which. they | 
‘crue. Id. 


The priviledge, for the of seals, 


of deceases. It can be applied to mortgage 

as well as to chirographary. creditors. Map | 

Code, 2106, 2108. 
Allais having failed, his real estate was. sold e 
and the personal being insufficient, the officers of 
justice claimed, by priviledge and preference on i 
the proceeds, payment of the costs occasioned. | 
by the failure, and resulting from the affixing | 
recognising and removing the seals. Bourcier _ 
the insolyent’s wile, creditors by 


sioned charges and costs not taxed, Saux 


Law charges, which are those of inven. 

| ty and sale, have for their object the preserva- if 
tion of the thing. Guichard, ‘Legislation |G 
hypothecaire, 105. q 


takes place in case of failures, as well as in cases, d i 
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their’ collocation. "They ‘contended visti. 
that such charges, being no Ways useful to mort- 
gage creditors, whose rights are ‘preserved by rg 
the sole registry of their claims, could’ not 
levied, by’ resort to their prejudice, on the 
mortgaged property, but only on the other pro- 
perty, inasmuch as they are incurted forthesole 
advantage of chirographary creditors, and thatthe 
® articles 2101 and 2404 of the Napoleon code, : 
Y which allowa priviledge on real and personal es- 
/ ‘tate for law charges, are not to have any effect in 
>. cases of failures, but only in cases of decease. : 
q The officers of justice answered that, as the law 
had fot made any distinction, the coutts could — 
not make any. ‘They obtained a judgment in — 
the court of the department of La Loire, which 
affirmed by the court t onthe’ 
} © The expenses of seals and saves those 
/ 7} of sales, of the settling of the ranks of creditors, 
of the seizure, appraisement and’ auction ‘and 
7 other law charges are to be levied. before any : 
} other debts: because they concern all the ered- 
tore; having been.laid out for their. 
~When a creditor causes the cate 
} of his debtor to be sold, if there be no opposing 
it is evident that there is no 


‘ee 
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or concurrence: with any other person andihe | 


ww * entitled: to the amount of his debt ont: of. the 
But, if there. he opposing creditors 


and a suit be instituted for distribution, the off- 


cer is to deposit the proceeds, after deducting 
his fees, and the several privileges are to he dig. 
“cussed. Among these, law charges. occupy. the 
first place. These charges are those of seizure; 7 
guardianship and sale, which are incurred, fer | 


the.common interest of all. It is evident that) a 
those which the creditor has made in order.to | 4 
obtain judgment do not enjoy this. priviledge, 9] 
because he has made them for his own private | 4G 


The of charg all 
“expenses occasioned by an act passed under. the 
seal of a court of justice, whatever that act nq 
be.’ The charges of acts are generally to be 
borne.by those for whose interest they are made, 
8 Denisart, 757, verbo Fraix de justice. 


"The expenses incurred in prosecuting a 


suit are denominated law charges or costs :. but |} 


the latter denomivation is more particularly ap- 
plicable to those which are privileged by:law. 


"Phe defendant has no privilege for his. The 7 


plaintiff lias not a privilege for all the 
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takes-place ender an order of court, the costs are 
for the benef of all. 
| goods seized and prevent their. waste, 


have the same priviledge-as the cost of the 
Regime Hypothecaire, 7. 


tor the common interest of 
Ee Clerg, 204 
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hag heen at in obtaining judgment, but only 


\ July, 1819, 


those made to render his-title executory. 


Mitthere be several creditors and the money Tvarce 


the ‘apportionment are to be taken out by 


preference. As to the costs, incurred by the 


oppoving creditors, in the contestation, they are 
‘hot to be paid by preference. unless the credit: 
were authorised to enter into such a ‘contes 


tation’? otherwise they are to he classed for these 


costs as'for'their principal debts. 


thé sale of the personal 
to’ procure the payment of the creditors, whenit 


to be taken out 


"The only priviledged costs are those 


‘are all those made 'to procure the sale of the thing 

and the distribution of its proceeds. A distiae | 

is to be made between 
Vou. vin 
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Bast, District District. the costs incurred: before courts of josie 2 
Toxem It must, therefore, be with Ferriere,: 
the law of the eleventh of Brumaire, in 
seventh year, and with the orator of the:tribas 4 
nate,that-the law charges, of which it isa question F mf 
a 
] 


"here, are those incurred for the preservationel 

-the thing for the benefit of all those who haves =f 
right therein: those of seals and :inventory,ef 
sale or adjudication, those for. making out, the 
tableau and the determination of conteste-arising 

thereon, and, in a word, those which, according © 
to the expressions of the tribunate, have for 7 
their object the: preservation of the thing. 40 7% 
Merlin, Rep. de Jur. 20. verbo Privilege. “ 
Law charges, are those which have been made, | a 
% according to Domat, for the common cause of 
the creditors, for preserving their pledges, for 
discussing and making out the apportionment. | 
In consequence, we: are to consider as such the 
costs of seals; either after the, failure or. decease 
of the debtor, those. of the inventory,. sale and | a 
liquidation: those of conservatory acts, or in- a a 
- stances in order to interrupt prescription, fora | 

revendication, stoppage.in transitu.. Those 
which a creditor may have made for his person- J, 


al advantage as.to obtain judgment or render 
hiis title executory, cannot enjoy any priviledge, | 
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9 | thost for affixing the seals after the decease or 
x failure ‘of a debtor, the sale’of property: seized 
and the like. . des 


Napoleons are those concerning the common 


inventory.; ‘These for the particular interest of. 
acreditor follow the nature of the principal 


‘Cuvillion, for the: ‘Thesjtdgment 


— ae 


charges, in the'2104st art. of . 


terest. of the-ereditors, such as those of seals and 


butsthat.which belongs to his. 


July, 1819. 


Law charges which have -a ave His 


‘of the: parish. court. conformity to: the 


- form decisions of this, in, the cases of Morse vs. 


Williamson & Patton’s syndics, 3 Martin, 282; 
_ Morel vs. Misottiere’s syndics, as well as those. 
‘ofthe superior court of ‘the. late. territory, in 
those of Ellery vs. dmelung’s syndics,2 Martin, 
\ 242 & Elmgs vs. Esteva’s syndics, id..264. 


| } the tribunal of the department of La Loire, af- 
}_ . firmed by the imperial court of France, cited by: 
the opposite counsel, nor the decree of Sracte 
| council of Brussels: 


~ 


It is not in contradiction with the decision of 
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cak: charges, salaries of certain «personsy the 


c 
price of a debior’s subsistence are byour statue, di 
Hw priviledged on his personal and real property, fo 
Cw. Code, 468, art. 73, 470, art. by 
priviledge cannot be confined by constractiowite: {pr 
expenses incurred in the preservation of the 7) if 
thing; for they extend to every part ‘of the th 

 debtor’s property, whether incurred for the 4 fe 
preservation of this or any part of it, whether 
they relate to his propérty or are merely'perso-» 
nal. If a baker supplies me with bread, his’ 
priviledge immediately attaches: Will my 4 

I 

t 

d 


sequent failure destroy it? Certainly not; it!) 
will follow my property after its cession, in the 7 : 
hands. of my-creditors.’. If I employ an attor- 
ney, his taxed costs, those of the sheriff ‘and 
clerk, if ‘he bring.a suit, are priviledged costs: 

My failure will not divest them ‘of their ‘rank, 7 
among other claims against me. If I succeed | 
in the suit, these taxed costs are payable by the’ Yj. 
defendant against whom judgment was obtained: | 
and there cannot be any good reason to say that ee 
they are not due as taxed costs, in the language 
of the statute as law charges, and recoverable as | 
such. If so, the creditors of them have a privity] 
ledge on the property of the plaintiffand defendant: | 4 
and the failure of either cannot mar their rights. 
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: failure, and rely on that part of the statute which 


ptivitedge to nw charges, iw general 


terms, ‘without confining oF limiting the expres 


| sion to any specific costs andécharges. Civ. Cade, 


4 a 468, art. 78. It is contended by the syndics 
“y  that this part of our code is expressed in terms 
| similar to those of the 210{st article of the Na- 


poleon codes and the construction and interpre- 


} tation given by French jurists to the latter 
onght to be adopted by the courts of this-state. 
According to this, the ‘terms fraix’ de justite 
(Which correspond to the English words’ 
_ chargesy are cénfined to those expenses, whieh 
{arise outof proceedings institated for the benefit’ 
and preservation of the estate of the insolvent; 
number of ‘authorities are: cited, 
this confined application”of these terms. But,’ 
with whatever deference and respect; we may 
view the opinions of the authors cited,-we are. 


a is a case im which a tableau of} 
distribution: of the insolvent’s estate is offered. ‘Tonete 
for homologation, by the syndics, and. opposed tt erro 
by two of the creditors.” ‘They claim, asavdéebt 
4 priviledged on all the moveable property of 
| insdlvent, the taxed costs of certain suits, which 
they had prosecuted agninst him previous 
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article of-ourcode is indefinite and dees 


wren distinguish and limit the species of law’ care 
intended to be embraced. by it, courts. of justiog 
| We: are of opinion, that. the 
_ to the appellees, the priviledge they contend fa | 
as to every kind of judicial cost which 7 
been taxed against the 
itis adjudged and decteed 
that the judgment of the be | j 


"A. givesan Avreau from the’ court’ of the first districts) 
order to B. to ‘ | 
.Feceive a sum q 
in J. delivered apinion of the 
and B writen to court... The plaintiff and appellee is an inhabi. 


tant of Bayou Sarah, whose business was usa. 4 
= good oppor ally done.by the defendant and appellant,.a, 


Merchant in St, Francisville... ‘Having some: | 


money to collect at’ New-Orleans, from. | 


brings it and oa: 
places it with fant an order on them for the amounts and 7 


B’s ina 


and the clerk house of Flower & Finley,:he gave to the im } ; 


fie ther . is subsequently, on being informed by the appele © 


lant that J. Tolman, his clerk, was in News 


Orleans on a journey and might bring the ap- | . 


: 
. 
| 
‘ 
| 
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fetch it, together with some other-money which 


the appellee had in the hands of: L. Millaudon. 


Tolnian brought the money to St. Francisville, 
and deposited it with other monies in the:drawer 
of a'desk of the appellant’s, in the’appellant’s— 


store. “The money, however, disappeared ; and 


on the refusal of the appellant to refund it, 28 3 


present suit is brought to compel him thereto. 


«The defendant resists this claim: on 


ground that this'money never was delivered to 


him, but to’Tolman, out of whose possession‘it 
stolen. He proves that when Tolman 
rived at St. Francisville, he’ (the defendant) 
was absent, and 
before his retura. 
That employers: are for the 


which the persons employed by them execute 


within the limits of their agency, and that, of 
course, merchants are answerable for the acts 
done by their clerks as such, is one of:those 
plain rales which admit of no dispute. The 
only question here, therefore, is’ one ‘of fact: 

Was Tolman acting in the line of his fanctions 
of the defendant, when-the ‘received; 


brought up and kept the plaintiff’s money? 
The defendant endeavours to stand out of the 
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Dist way by atlempling to shew tat: Tolentabted 
al the request of the: plaintiff. He exhibites | 
Wares Jetter in. which the plaintiff requests.him tolem: 
ploy his young mah to collect the’ moneys bat 
that letter is if answer. to one-in whichiths 
defendant ‘informs the plaintiff that Tolman is 
at New-Orleans, and will be safe hand'to 
bring the money and that letter refers tovmn 
order which the plaintiff had given long before 
to the defendant for that part of his money 
which was in the hands of Flower & Fitiey. | 
The defendant was the person who did the” 
plaintiff’s business. Before ‘Tolman went: 
New-Orleans, he had already received the-or 
der on ‘Flower & Finley ‘payable to himself, 
and needed no authorization from the plaintiff 
to send it by his clerk. Tolman brought the 
money, put it aleng with some of the defend. | 
ant’s in a drawer ‘of the defendant’s desk, and | 
he and another clerk paid and changed monby J 
outof that drawer indisoriminately. Itis strong, 
ly probable, though the witnesses did not digs “7 
close it, that'the plaintiff was credited, with the | 
amount received for him at New-Orleans,ifor | 
‘among the payments made by the clerks out of 
the drawer, is:that of an order of the plaintiff © 
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- We are of opinion, upon the whole, that 


Tolman acted, with respect. to the plaintiffs 


money, as the clerk of the defendant, and that 


‘he defendant i ible forthe loss of thet money 
ordered, and de- 


FF creed, that the judgment of the district court be 
affirmed with costs. 


for the plaintif—the defendant 7 
did 


4 és 


_. BRIGGS & AL. vs. RIPLEY § AL. 


“APPEAL from the court of the first district. 
Phe petition stated that the the 


layed, if 


indebted to the plaintiffs in the sum of 4687 dol- 
] lars, which they refused to pay. At the foot of 2,<"re akan 
the affidavit of Sterling Allen, whostyled 
himself the plaintiffs’ agent, and. swore that the ceeds, and the 
_ defendants permanently reside out of the state. ee aan 


Qn this an attachment issued, which was levied 


‘on the ship Governor Griswold, which was damages. 


‘elaimed ‘by ‘Seth Grosvenor. The defendants 
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District. for the plaintiffs, nae: claimant and defend-. 7 | 
antsappealed. . | 


&ar. It appeared in that i in May, 1818, 
& as Stockton;: Allen. & co. of New-Orleans,. shipped 


to the defendants a quantity of manufactured, tox | 
_, bacco, with the following instructions: “It is | 
_ our wish that on arrival, it (the tobacco) should. 4 i 
be sold, if not more than twelve cents and an 
half can be had per pound; the net. proceeds imp 
are to be placed tc to the credit of Gardner & Cen- ae 
Gardner & Genter on the defendants, in’ 
. favour of the plaintiffs for 3500 dollars, at 60, | 
days, on account of the proceeds of the tobacco 


which the defendants accepted on the 25th of — 
June, and on the 5th of October, they sold the 
tobacco at 10 cents per pound. 


‘The ship, Governor Griswold, was sold bythe | 
defendants to Seth Grosvenor the claimant, in 


New-York, where both vendor and vendee have, I 


Maree, the plaintiffs. The ‘ship. was | 
- well attached as the property | of the defendants. 


notwithstanding the sale to the claimant. As — 
no delivery took place, the sale had not the ef- 


fect of transferring the property to the vendee, 


their domicil, while she was at sea, so that there 
‘was no actual delivery. 
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was liable to the: attachment of the ere- Bass, 


ditors'of the vendor. ‘This point has been fre- 


quently determined :in this court. Durnford vs, & at, 
Brooks’ syndics.. 3 Martin, 222. Norris ¥s. & an. 


Miimford, 4 id. 20. This ‘is the rale-of the ci- 
vil law, it is true, but that of the common law is — 

perfectly the same. A. grant or assignment of — 
chattels is valid at common law: between the pat- _ 


ties,'‘without actual delivery of the chattels, and 
- the-property passes immediately on the. execu- 


tion of the deed. But, as to creditors, the title is 
not perfect unless “possession accompanies and 


follows the deed. Meeker ‘Vee 


4.Gallison, 49... 
On the merits, we have that our 


‘consigned our tobacco to the defendants, with 


directions not to sell it for less than twelve and 
an half cents, that they sold it for ten, so that 
we lost two-cents and one half 


for the and defendants, 


_. I contend, that the alienation, either by deed or 
will, of personal or moveable property is to be 
- governed by the law of the alienor’s domicil. 

Huberus, Praelectiones juris civilis, tom. 2. 1, 8. 


In this case the domicil of both parties to the. 


Dillrof ‘ale was in New-York, where the com? 
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Bést'n. District. mon law of England prevails. By the common 
law it is clearly settled, that the ‘property:ofa 
ship at sea, or ina foreign port, will pass 
a ‘Romany & as bill of sale without delivery, in opposition {9 ri q 
the rights-of creditors. 4 Gallison, 423. a 
sachusetts Rep. 663. 4 Burr. 2054.0 4 
T contend, that here was an actual delivecgsg /* 
the vessel and that the assignee got possession a 
before the’ attachment was laid. The bill of | 3 
sale was lodged by Gardner: in the custom 7 
~ house on the 6th of January, and the attach: 7 
ment was laid on the 8th. In leaving this. bill 7 
of sale at the custom house, Gardner can be 
considered as acting in no other manner than ag. es 
the agent of the claimant, for whose benefit it 
was done. And he declares that from the'tims. “J 
_ he received the bill of sale he considered him: 
‘self as the agent for the claimant in all things @ 
which concerned the ship. He is also confident ~}_ 
that he did at that time receive instructions from. 
the claimant, though the letter is lost. But ad-* 
mitting bim to be a mere negotiorum gestor, 
possession taken by him will benefit the claims | 
ant, for whose benefit he took possession, and | 
 -who has at all events ratified ‘his act. Thisie 
fully stated by Cujas, whom Pothier. styles 
juris ixterpretum praestantissimus. In coms. 
menting upon the title de adguirenda vel amit. | 
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iis also very:strong to this point#Generaliter 


a 
| 


: © clent'to support our claim. For thére can be no 
7. doubt from the evidence, that Gardner intended 
te act as‘an agent and friend of Grosvenor, and 

that he believed he was acting as his agent. . 


OF THE STATE OF LOUISIANA. 


ff. 41.2, 1, § 20, he says; Basa 
Sequitur in hoc § quod jam supra diaimus saepe, 


District. 
A819, 


per procuratorem nobis adquirt: posseasionem 
| ita demum, st velit nobis possidere, si operam Rurisr bam 
nobis solis suam accommodet, si possessionem 


apprehendat nostro; non suo nomine, et. man= 


datu similiter nostro, vel etiam ratihabitione 


secuta, id est, volentibus nobis, non nolentibus. 
Scientibus autem vel ignorantibus nobis, voluntas 


F a nostra sufficit, nec requiritur etiam ut seiamus, 
‘procuratorem apprehendisse possessionem nos- 


tro nomine. Thefollowing law.in the Digest 


quisquis omnino nostro nomine sit in posse- 
sionem, veluti procurator, hospes, amicus, noe 
possidere videmur, ff. 44,2, 9: ..This law, and 
also the commentary of Cujas upon it, are suffi- 


Upon ‘the law ‘last: quoted @ujas’ observes, 


docet, nos tantum per 


servos & filiosfam., sed etiam per hominem’ 


in’ possessionem, veluti per procuratorem, ‘vel 
colonum et inquilinum, per hospitem,- vel ami-= 
oum voluntarium, ut Cicero loquitur, id est, per 
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Ralston vs. Barclay & al. 6 Martin, 649, late. 
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‘The evidence of Gardner that he had re. 


Rusa & ax, he received the bill of sale, is. strongly: confirm. 
by the'letter of Mr. Grosvenor which in, 


evidence. In this letter the claimant: ‘evidently: | a 
writes to a ‘man with whom: 


“In the itext I submit to that 


the plaintiffs cannot recover, because this ac- a q 
tion is not supported. The plaintiffs are. not: 


‘entitled to’ re6ver, 1st. Because the petition is 


nsufficient. It is expressly required by law, 


that the petition set forth the cause of. action. 
It merely-alledges that the defendants are 


debted to the plaintiffs, but whether upon bondy. a 4 
bill of exchange, for goods sold, or for.slandery (4) - 


does not appear. This objection is conceived 
to be. fatal, either on demurrer, or upon an 


appeal. This case is different from that. of } 


ly decided in this court. In that case the” 


objection was not to the petition, but to the evi- e 


dence as applied to the petition ; and the ob, 


the evidence had been read to the jury, and. 


jection was there made too late, being after. all — | 
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‘after the defendants had joined in'the commis- Dist 


sion aud put interrogatories to the witnesses. 
a #The second objection is, that the: plaintiffs: 
* have shewn no interest in the tobacco consigned: Riruar & ath 
by Stockton, © Allen & co. to the defendants. ee 
| The affidavit of Allen was sufficient for taking cee 
‘but is no evidence inthe’ 
The objection to this defect in the evi- 
could not appear upon the record, bee 
| cause no bill of exceptions lies to the decree of ¢: 
O} the judge. The defendants have appealed, and — 
have assigned as the ground for reversing the 
] judgment of the district judge, that the judg- 
/ | ment was for the plaintiffs when it ought. to 
@ ~ have been for the defendants. Tf there is not 
7) evidence in the record sufficient to support the 
judgment, it is, of course, erroneons, and must 
be reversed. The affidavit i is ex 
and no evidence. 
8. The defendants have violated 
tions. According to the true construction of the 
letter from Stockton, Allen & co. to the defendants, PEER 
1 there is no positive price limited, within which 
tobacco was not to be sold. The direction 
| contained in the letter is positive only upon one 
]) point; to sell the tobacco upon arrival, if not 
than a certhin sum can be got for it. But 
the letter does not direct the defendants to hold 
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| vistrict the tobacco until that price: can be 
1819 1819. 
Lan the absence of positive instractions, the'law 
& w. quires of a factor good faith and reasonablevdili- 
& a, gence. There is no pretence that these have * 
not been shewn by the defendants. No proof T 
! has been offered that any damage has been sus) fm 
Wy tained by the plaintiffs, in consequence of the di 
Of this tebaced.’ net been’ proved: 
q nor can it be proved, that, from the time of the fe 
consignmént to the present time a greater price. q 
q could have been obtained for this tobacco than hi 
that for which it was sold. This actionis then, of 
| in all its features, a-hard action; and forthig o1 
reason alone, if the letter is at all equivocal; the be 
| construction should be against the plaintiff.’ 
| Upon general principles of law, a principal, who Ff al 
| complains of a disobedience of orders by his } 4 
agent, is bound to shew that his orders have i] tv 
been precise and unequivocal ; and the agentig 9) C 
| only liable in case of a direct violation of precise ff a3 
| and clear instractions. Here there are no posix 
a tive direction to sell for less than twelve and ae | rr 
half cents. The most that can be made of it is, bE v& 
| that the letter contains a'strong-expression of the 
writer’s belief as to the probable price which 
| could be had, and perhaps of his wishes thatit | 
| should be held for'that.. Chis, however; isnot, 
clear ; and, if is were, it would not be.arule : 
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 Thitre'is a difference between the disappoint 
ment» of rather sanguine expectations and snch 
damages as cive aright to an action at law. We 
contend that some evidence should have been of- 


fered to shew that some loss had been occasion- 


-ed by the sale here complained of; thatit should 
shave beén proved, that the price of this. ‘species — 
of tobacco has been much higher in New York, 


oriat:least there was a probability that it would 


be higher at some future time. 
‘} © The plaintiffs had no right to limit the. price 
} absolutely.. This consignment was made under. 
an agreement entered in New-Orleans be- 
tween Stockton, Allen & co. and Gardner & 
| Center, the agents of the defendants. By this 
7 agreement, Stockton, Allen & co. were to have — 
- an advance upon the consignment, but there was 
} vo agreement or consent on the part of Gardner ae 
} .& Center, that Ripley, Center & co. should be 
|| limited in’the sale of this tobacco. This agree-— 
| ment was entered into by Gardner & Center as 
} general agents of the defendants in good faith, 
and there is no that they exceeded their 


vin ri 


guwhich the court could decide in favor of the tattn 
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District authority. Ofcourse, the defendants were bound 


July, 1819. 


ervey by their acts, and were. bound to accept the bills 4 


& ax. ‘drawn by them and. given to Stockton, ‘Allen.& 
Rueuns & as. co. for this advance. If these bills had nat | 
been accepted, the holders, Stockton, Allen & 


co. could have recovered damages against the 


drawers.. The agreement was on: one, partite 
consign the tobacco, on the other to make the: 
advance by drawing bills on New York. No — 

thing was -said about limiting the price. Conr-. 
sequently any limit which would interfere with 7 


the consignee’s reimbursement, would have been 
in fraud of the agreement and not obligatory 


upon the consignee. Something has been said | 
in the argument about the respectability of the “ B 


house here ; but when advances are made upon a ; 


consignments, they are made upon the security 


The plaintiffs’ counsel contends that he has: 3 


that Allen, Stockton & co. were their agents 


‘and consigned it to the defendants, restricting — 


them to-sell it at twelve cents and a half per 


pound, and that as they sold it for ten-cents, the - 


plaintiffs have lost two cents.and a half per pound, 
which itis the object of the present suit to recover. 


| 

| 

| 

| 

‘shewn that the tobacco was their property, 
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| Ae wo specific cause of action: was alledged tag Eant'n. District, 
the petition, other than the non payment of 
 anandescript claim, the evidence ought, at least, Burces & ax 
to have established the plaintiffs’ right reeo- 
very, the general issue having been pleaded. 
That the plaintiffs were, in any manner interest- 
} ed in this shipment of tobacco, we are left to 
presume from the circumstance .of Sterling 
| Ten having, as their agents, made the necessary — 
’ affidavit, in order to procure. the writ of attach- 
ment. The conclusion is far from being strictly 
7 iogical. He might have become their agent 
} — ‘since the cause of action arose : even for the sole 
} purpose of instituting the suit. Admitting him, 
| however, to have been the plaintiffs’ agent ab 
énitio, does it follow as a necessary consequence 
} _ that every transaction and consignment of his is 
the account of these, his principals? Are al-— 
' so all the transactions and consignments. of 
Stockton, Allen & co. for the account: of the 
) plaintiffs? If they be not, how is, this consign- 
mentof tobacco to be distinguished from the rest? 
} ~~ But admitting all these queries to be properly 
| answered in the affirmative, it is far from being 
}, . clear that the defendants have been guilty of 
"Fhese gentlemen gave no positive instructions, 
except that the sale of the tobacco should not be 
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East’n. District. delayed, if twelve cents and a half could be 


Juli, 1819. 


tained on its arrival. They do not desire it, } 
& that if that price cannot be obtained then, andy: 


fan after waiting a reasonable time, there. be no. 
hope of obtaining that price, the may 


not sell under it. Peres 


With these instructions the 


plied, The tobacco was shipped in May, and 


had been -directed to credit Gardner & Center 


with the net proceeds of the tobacco. After-’© 
wards, the consignors procured these gentlemen’s © § 
draft, at sixty days, for the probable amount of 
these proceeds, on the defendants, who acce;ed 
it. It is true, the consignors’ letter, accompany- 


ing the tobacco, communicated their hope that 


the article being of a good quality would sell: 


well: and the restriction from delaying the sale, 


if on its arrival twelve cents and a half could be q ‘ 
procured, is evidence of the consignors expecta- © 9 


no sale took place until October. At | 


tion that this price would be obtained.. The 


draft, which was afterwards. procured on the — | 
defendants, is presented by their counsel, as an | 


evidence of the waiver of any previous »restric- 
_ tion as to price. This court is not-prepared ‘to 

say that the draft could be considered as the 

waiver of any positive direction (if any had ex- 


- isted) not to sell below a certain price, but we , : 
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py market might demand a further delay. 

is made. It is not shewn: that. the 
_interests.of the consignors: would have been 
promoted by a delay, mor, that at.any time, till 


| the inception of. the. present suit or since.a greats 
q & price could have been obtained. be 


_ appears to us that the district. erred 


in. giving judgment. against. the defendants. 
a. ire being the case, that against the party inter- 
a,claimant, cannot be. supported. 


tion exists, a draft for the proceeds of the con- 
q signment,: justifies :a sale, iv order to’meet it, 


q 4 | altho’ without:it,: prudence and the: state of the Be 


8 ater 


is, "therefore, ordered, adjudged and 


“LYNCH vs. 
APPEAL from the court of the first district. 
"The petition set forth that, on the 5th of No- 


vember, 1818, at Natchez in the state of’ Mis- 


} 7 creed, that the judgment of the district court be ie 3 

q ; annulled, avoided and reversed, and that there | “fea 
be judgment for the defendants and claimant, 

and that the plaintiffs and pay all 

costs i in both courts. 
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chairman of the board of directors of thé’Natch: 


Steam Boat Company, for himself and others 


composing said company, did covenant and ageée a 

to give to the plaintiff the sum of 65,000 dollar 

the will” for the steam boat ‘Vesuvius, then voyage | 
the from Néw-Orleans to Louisville, said steain boat 
deny: be’ delivered at’ New-Orleans on her return 
signature, which time 15,000 dollars were to be paidy 


deing prov: 


it may be pro. 


7 withes and the residue in equal instalments, at thred 


wines may be #iX per centum, and that, at the time of delivery, 
to weaken 1 his the defendant should make his promissory notes q 
shewing a dis. for said four instalments, which should be sign i} 
be: ed by him as chairman of said company, ‘Phe | 
Signed & what petition then. avers an offer to deliver and refusal 


he swears. 


A stockhold- tg receive, and, that the defendant had refused’ | q 


er cannot be a 


witness for the to pay according ‘to the contract. It prays © 


corporation. » 


Hearsay is judgment for the said sum of 65,000 dollars or — 


no testimony. 


A member of thatt the defendant be ordered to pay the sum of 


an unincorpo- 


zated company 15,000 dollars ‘and to execute promissory notes. 
debts, a8 above stated, and concludes a prayer 


validity further relief. 
construction of "he defendant ist. A de: 


acontract is dé- 


cording to the Mal; 2d. In abatement, that there were seven? 


the re-ty two other persons (naming them) who werd. | 


fort parties with the defendant to the contract, and. 


who ought to have been made parties to the'suit, 


sx, nine and twelve months, with: interest 


i 
4 

; 

| 

| 

q 

if 

| j 

ii 

if} 

ay 

i 

if 

ul 

{ 

| 

| 

q 

‘ 


a 


on THE STATE OF LOUISIANA. 


dant with seventy-two other, persons associated 
| and limited parinership, haying a 


| capital.stock of 100,000 dollars, of whichde, ES | 
fendant owns but 1000.dollars,. 4th. Thefourth 


4 ‘plea siates that the said company are now. acor- 
% poration. 5th. The fifth plea sets forth the or- 


a ganization of the Natchez Steam Boat Company, 


that public proposals were issued on the 4th of 


| January, 1848, for forming a company for the 


exclusive purpose of purchasing, or-building and 


: : | equipping one or more steam boats, and: for 
} raising for that purpose the sum of 100,000 dol 


lars, to be subscribed. by the persons forming 
said company, in shares of 100 dollars each | 

} share; that afterwards on the 24th of July,, 
7, 4818, the subscribers met,. formed rules and re- 


a gulations, and elected nine directors; that the 


defendant was, elected chairman of said board 


]| of directors; that in that capacity he addressed 
}) aletter to the plaintiff, offering to purchase the 
Vesuvius for the, use of the company; thata 
correspondence took place, and that on the 10th 

‘}) day of Gctober, 1818, the.plaintiff proposed, im 


to defendant, that the company should 
} purchase from him the steam boats Orleans and | 
1 | Vesuvius, desiring an examination of the Ore 


East'n, District. 
July, 1819. 
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| | Dishit: stating: that'« the character of the wilt 
too weil known to neéd comment.” “The 
proceeded ‘to set forth at \gréat 
Porn -‘negociations between the parties, and contended) 
q  that'the-contract was conditional, and: 
company ‘were not bound: 
Jess satisfied with her condition after an extimid | 
nation; thatthe plaintiff; in‘his letters and 
versations, ‘misrepresented the qualities and 
dition ofthe ‘boat; that he represented ‘ hone 
“be entitled to: certain patent: rights 
was not. - It'farther stated, that previous'to'the 
‘execution ‘of the ‘contract the 
| subscription list, “proceédings, rules: and ret / 
| “gulations of the: company, and. that: 
q gation took’ place between‘him: and the. defend 
q ant, in-which the plaintiff desired the defendant 
 to’sign’ the notes’ with one or two members‘off 
the company in their individual names,’and not 
3 $n the hamevof the company,-and that deferidart’ 


refused and‘said he would: not be responsible 
further than'his own share.» It further charged, 


| that the boat would return from Louisville ears 
| ly in December, and that he had in a letter offer” 

| ed to cotitract for the delivery of both boate oi 
the 1st day of January, 1919, thereby inducing 
the defendant to believe-the. Vesuvius would'te- 


that the plaintiff had in conversation represented’ 4 
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forth: corrésponilence; which took iplace: be- 
tween the parties in New-Orleans im Kebruary, 
‘an examination, and thatthe boat. was. sodefee- 
-tive-the‘company would not tective 
contract: produced, upon, the trial, was: 
executed at Natchez the 5th, 
ber, 1848, by, plaintiff andj defendant, 
who described» bimself.as /<‘chairman. of; the 
 board:of -directors:iof; the Natchea Steam,Boat 
was. sealed with, the, private 
seals of the’ parties: By it, thé*plaintiff did 
Stéam'BoatO. ompany the steam boat Vesuvius 
voyage: from New Orleans. to Louis- 
1. ville) with tier engine; tackle, furniture, apparel 
appurtenances ofvevery name and descrip- 
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tidn «whatever, and that he, -the,said Jasper 
Lynch ‘shall and; will: deliver, the,said.steam 


Vesuvius to the: said Natchez Steam.Boat 
4 thereafter: for the: discharge -the Cargo she. 
‘ghallthen have .on ‘board. .Amd..that the 


a 
\ 
said J. L. shall and-will also at.the time ofthe 


steam boat in said company, and thereby guar. 
antee and secure the ‘title free of all suits, &c? 
On the:part of defendant were the following 


covenants.’ “And the said chairman, boardvof | 


director's’ and company; &c. ‘their: part dnd: 
beliaif do coveriant ‘and ‘agree,’ in consideration 
of the ‘premises, to'pay'the said Jasper Lynch 
for thie steam’ boat Vesutius; the sum of 65,000: : 
dollars,” in’ manner’ following, that is todsays 


and the® furtffér'sum of 42;500‘dollars in thre’ 


months ‘thereafter, and the further sum of 12,600 


sum of 12,300 dollars in nine months thereafter, | 


and the farther ‘sum’ of 12,500 dollars’ residae 
of ‘the’said: ‘sum ‘of 65,000 dollars,’ in twelve 


nonths thereafter, tozethér with interest ton the’ 


fer‘cetit? per anutm front the said’ time of det! 


livery of thesteain boat Vesuvius;’&c. Andalsd | 


thatthesaid company atthe said time of delivery 


of the stent boat Vesuvius, &¢. will executetothe. 


Lywch their'promissory: notes for the 
tient of the said sum of 50,000 doilars, there: 
‘the manner-above stipulated, with: interest 


ve. 
> 
: 45,000: doilats at the time of the delivery, 
1 | | 
| dollars in six months thereaftery.and the further 
i 
| 

four last mentioned sums at’and ‘after the rate of 
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will, at the, same. time, make, execute and deli, 


yer to the said Lynch, a mortgage of said steam 


j ‘Doat as a collateral, security, &c.”’, For the per- 
penalty, of 20,000 dollars. 


«From\the mass of 
this cause it appeared, that the steam boat Vesuvi- _ 
us was built at Pittsburgh, in the winter of 1848 
and 1844,. that she came down to New-Orleans 


in.March, 1814, and from: that.time until July,. 
4846, was employed in the trade between New 
Orleans and Natchez. In July, @816, she took 
|} fire and.burnt to light water mark, in New-Or- 
Jeans; having then a cargo on board and bound 
«She: was hauled up, rebuilt in the most 
} substantial manner, and-launched in January, 
- 4847: When launched she was. considered; in 


all..respects, as godd as a new steam ‘boat. 


1, . From this time she was employed in the trade 
| Louisville, and, as appears from the. testimo- 
ny, was considered, until after the contract was. 
made, the best boat on the river. .On ‘the 27th 
| of July, 1848, the plaintiff being at:New- York, 
the defendant addressed a letter to him on be- 
half ofthe Natchez Steam Boat Company,;stating 
their desire; to purchase ‘the boat as.-she thén 
stood, .and requesting to know.the:price. The 
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in Septeinber.’ ‘On the 40th of October, ‘beng 
in New-Orleans, the plaintiff adilressed a letter 


to the defendant, im which he proposed: to 


td the compeny the Orleans and Vesuvius, ‘and 
stated his desire that the Orleans: should be: 


amined. as she was-reported be rotten;: and 
thatthe character of the Vesuvius was too welt — 


known. to.need comment: Afterwards, on ‘the 


24st.of October. he proposed to sell the Orleans: 
for 50,000 dollars, and the Vesuvius for 76,000 
dollars. this letter: 


ext Fulton, and will, when anerged in one stock, 


both enjoy the right of the exclusive trade-be- 


tween New-Orleans and Natchez, with the addiv 
tional privilege attached to the Vesuvius'to trade’ 
under the same right: ‘tothe falls Ohio. I will, 


‘sell the boats. with all rights. they may be'enti- 
tled to. All questions, in respect te violation'‘of | 


patent rights, ave reserved ; though it may netbe 


unnecessary to. observe, that: ‘until the boats ate: 


inthe full. and undisputed ‘enjoyment and bene: 


fits of the. rights-insuréd to them to the exclusion, 
ofall others; no-claim can be interposed.”. 


This :proposition was rejected: but-on the 


of October, the Rath. 


q 
q felt 
7 > 20) 
sof 
| th 
ae 
@ _twe boats aréfunning under the patent of Robs 
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of the company, wrote to the plaintiff; 
ting that they ‘were ‘authorized ‘to offer hinr the - 
‘proposals: They ‘say, « It ie proper 
to'premise thatthe delivery of the boats without 
anymaterial ‘injury sustained after leaving ‘this 
port at'the time’ prescribed is deemed indispen- 
1 sible by the company.” They proceed to offer 
| “for tie steam boat Orleans, with her machine- 
ty; tackle and furniture of every description on 
board. 10 be delivered on ‘her first retirn from 
tlie city of New-Orleans to Natchez, &c. 45,000 
dollars.” «And “for the steam boat Vestvius, 
| now'on her voyage to Louisville, ‘tobe déliver- 


her return to the city of New-Orleans with 
herimachinery, &c. as in the case'of the Orleats 
thesum of 65,000 dollars.” This proposition 


the plaintiff refused to accept ‘bat ‘in about ten 
days after he ‘acceded to the termé. 


q defendant made an affidavit, tating the ab- 
} sence of a material witness, by whom he expect- 


éd'to prove, that the original’ subscription’ list, 
- Proceedings, rules and regulations of the com- 
_ Pany had been shewn to the plaintiff some days 

previous to the execution’ of the contact, and 
that a conversation then took placé, as to the 


in’ which the notes to be given’ in pay! 
| ment for‘said boat were to be executed, that the 
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IN SUPREME COURT 


hat..he, no; acquaintance \with, the, 
members of the company, and did not wishito 
to, have to,look to them for,his money, and. pre 


posed to. the defendant that he, with two: others, 


should siga the notes without any. allusion to 
COMPANY, that the defendant refused to do this, 
saying that he, would. not, become . responsible 


beyond the amount of.shares by, him subscribed, q 


and, that. if the plaintiff was not satisfied with 7 


the security which the subscription list presents: | ; 


ed, the negociation must close, and, that the com 4 q 
tract was concluded and signed some days afters 7 
wards. ..The affidavit further stated, that previ- 


tothe making of the contract,-the plaintiff 


had represented the. Vesuvius: to) be: fine 


strong, substantial boat,.the best boat ion the ri) 
ver, the ne plus ultra of steam boats that»he) 


represented that, she would return to New-Or- 
leans i in December. The affidayit.further, stat. 


ed, that the company had.examined, the 

fally, before concluding, the bargain for 
The_ plaintiff’s counsel. admitted these, 

Patt as if sworn to, subject to.all 


the legality of, the evidence. 
‘The Vesuvius returned. to, New-Orleans, 
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in good! order, acccording to :the | testimony of 
the:master,; Capt. Penniston, the. plaintiff on the: 
49th-of February offered. to deliver her to. the, 
‘The: 
her without a previous examination by:compe-« 
tent'persons to report upon. the :situation:of; the’ 
boat. After some corréspondence:between the 
parties, persons were selected to 
the situation of; the boat; and of her engine, (but 
7 with an agreement that the rights of the parties 

were not\to:be thereby: affected. After the 

amination, -the defendant refused to-receive the! 
Phe report upon the was as followsy 

7. “We, the undersigned, having: been ‘called on’ 
iby: Messrs. Samuel Postlethwaite and Jasper: 
 Byneb to examine the engine of the'steam boat 

Vesuvias, report as:follows : The engine” 
machinery we find perfectly good,. buat the: 
boiler is’ inferior to the engine on account ofithe 
age, as'we onderstand is six years old, but. ap-, 

pears’ to be water tight.) We find thatthe cross: 

beam on the piston rod is broken, ‘but in-con-: 
sequence of that they havevordered new beaut 
to maké the complete.”2: wig 
"Withers... 
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This: report was offered in evidence:on 
of the defendant, who also calledsWik 
kinson as witness. He testified that the 
or leakedy but not in an extraordinary manne) 7 
and that he considered it a good boiler: for ite 
age; that it had been newly painted with lamp 
black and oil, which might conceal some ofits 
and fisted. 


that the defendant was on'board the Vesuviug 


a few days’ previous to the execution of the cans 


tract, that he had then seen the machinery,.and 
‘had been informed by the plaintiff that the boil 7) 


er was an old one, that it was the same boiler 9 
which had belonged to her before she was burat, 
and that, if he did not sell the boat, he should} 
get boiler. It was also proved, that, at 
‘the time of the examination at New-Orleansy ] 
the plaintiff shewed the head beam to thedefene 
‘dant, and said it was the only defective thing 


about ‘the engiae, and, that he had ordered.a 


new oné from New-York, which was daily ex- 
pected. The defendant replied, “he didnot 
know that would make any difference, if theen+ 

was otherwise in good order.” Phesre 
port, upon the vessel, was as follows—ist. “We - 
- find by the examination that, on the starboard _ 
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‘OF THE: 
tive, on'the'larboard -sidesaft; some of lie old 
stimbers defective,'a: midship, some few of her 
} old middle. futtccks defective, her floor timbers Poem 
are perfectly sound. It is our’ ‘opinion; 
that: the Vesuvius has sufficient: new-timbers to 
render her a safe cargo boat for two yeats. 
is! the‘uhanimous opinion of the cotimittes of ex 
Andrey Seguin, “William C. ‘withéts, 
Seguin) had: been“before introduced as'a 
witness orthe part of thedefendant. He 'stated, 
that: one-third of the middle futtecks ‘were’ 
7 tirely rotten, but that, inthe state he foundthe 
boat, she might ran two" years longer‘ and’then 
hauled up and repaired for five’ or’ six! thon: 
7 savid dollars.’ He’ said that onty-one’half of the 
boat was ‘examined, other 
were ‘similar. “That, if he were'to class 
} the Vesuvias, he should’ put her‘in the 4th-or: 
sthclass. ‘That the old tinthers alone were'de- 
| fective, and, that he codsidered the boatimgood 
| order to receive a-catgo, and seaworthy, 
present trade, for twovyears longer; A. Gore 
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| CASES IN THE SUPREME COURT | 
ham-was examined on the part of the: plaintiff, 


He did not consider more than one tenthiof.the co 
middle fattocks to have been defective. ‘th 
not. believe 'she would require any material ré 
pairs within two years, and, if the boat was 
he would not repair -her now. ‘When the boat di 
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was rebuilt she was cut. down tothe hedd floor. 

| timbers. The. new \wood :constitates 

8-4ihs of the whole boat. Captain Gale, of the 

Kina, testified that. vessels built at Pittsburgh 

4 generally require a thorough repair in 

- four years, though some might last five years. 

: W.. Withers, considered the Vesuvius sound) 

| for -her age, and, sounder than the Orleans. 
Several ship masters:and masters of steam boate, 
having heard the -reports-upon the vessel: and 
engine with .a statement of the evidence, depos- 

2 ed that, in their opinion, a vessel, such as ‘the a 

= _ Vesuvius was described to be, was a vessehin' 

good .order;, that, to, be im good order, it was 

have one third of her frame defective. 

the part of the defendant, several. witnes- 

_ ges: deposed, that 65,000 dollars would. have 

_ heen a large price for the Vesuvius in Novem- «7 
ber last; ifshe were entirely sound. The value 
of steam boats had since fallen 25 to.33 per cent- J 
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 court-below sithe district court: being, of opinion 


that: the action*lay against the defendants.but, 


| the'sum of 20,000 dollars was deducted from the 
7 consideration of the contract, and judgment ren- 
fot’ 45,000 dollars only : the court’ being 
-of-opinion that, from the price agreed upon, the 


defendant must have bargained for a’sound boat, 


that this price was the best key to'theunder- 


| 
judgment for the 


PostTLe 4 


TE WATTE:. 


standing of the term’ good order,” arid,’that 


| 20,000 dollars was the medium betweeti the'sam 


of 15,000 and the sum of 25,000 named by: dif- 
ferent witnesses as the difference in value le- 
tween a new and perfectly 


q as-represented to them: — 


this judgment both 


‘exceptions, 


‘The plaintitt having produced: the con- 


a sham between himself and the Natchez Steam 


i Boat Company, subscribed and sealed’ by the 


defendant, and.to which there wasia subscribing 


q _ witness; whose signature and residence out of 


the state were proven, as well as the’sighatare 


of the dofendant, the defendant's counsel 
'F __ jected to this paper being read, ‘because it had 


q district court: 


' q 
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CASES IN: ‘THE SUPREME COURT 


. Phe district: court objection, 


‘the his-bill of exceptions thereon, © 


2. ‘The report of certain individuals, 


ed by. the parties was introduced ‘on the: part of. 
the, plaintiff, and. objected to on that of the des: 
fendant,,..and ordered. to-be read, bythe court; 
for the sole.purpose.for which it was offerédy vin. 


the eredit.due: to the deposition of ong 


of these individuals,-who had been examined for. 


the, defendant... took a 


_ second. bill of exceptions.;, 


8.. The defendant’s q 7 


question, to;commodore Patterson, a. ‘witness 


troduced. by)the plaintiff for the purpose 
tablishing the soundness of the beat by him. | 


sold to.the company: you had contracted 


for the. purchase of a: steam, boat,.in all respects." 


Nat 


4 


this 


of 


sound.and in good order, boat. had-been 


tendered to you under this contracty:qwith-one | : 
third of her. important timbers, including. her 
lower futtecks, rotten, would you deem. sucha,” 
boat answering the description in the contract, | 
as being, in.all.respects sound and in good or- | 
der?” The question was, objected to by the plain, 


tiff’s counsel and the objection susiained by the 
court, whereupon the defendant’s counsei took:a: 


third. vill ef exceptions, 


Chris Ke Doing offered. 
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November, 1848, he purchased shares in the 
Natchez steam boat company, and in’ case the 
steamboat was declared to be the’ property of 

the company, he expected to pay his proportion 

of-the: price, as a stockholder. Thee objection 
was sustained, and the defendant’s 
his fourth bill of exceptions, 


OF ‘THR STATE OF ‘LOUISI 


6. Samuel A. 


| the ‘common law of England, whichis’ pro- 


. 
| wittess by the defendant, the 

tohisbeing: sworn in chief, on account of lis 
J being interested inthe cause. Ow his voire dire, 
this gontloman‘declared that about the 20th” of 


July, 1819... 


Porn 
THWAITE. 


ani’s» proceeding to relate what he-hadvheard a. 
7] Mr. James, clerk of the steam boat ‘say, the - 
| plaintifi’s counsel. objected thereto, and the ob- 
7 jection being sustained, the defendant’s counsel 


for the plaintift A 
4 | question to.be settled in this causé respects the 
different systems of law prevailing in the state 
of Mississippi and this state. far is 


ved:to be thelaw of: Mississippi where this 
| contract was made, to govern the ‘decision, 

and how far are the laws of Lotisiana to 

| F have effect ? We contend, that the nature, validi- 

ty-and construction of a centract must be deter. 
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East’n District mined according to the laws of the state.whene — 
the contract.is made; that the form of- entering | 
into,the contract must be regulated by, those 
laws; that, the.consequences of any peculiar.ag. 
Jemnity.in.the form, by which the parties:oblig 
gate themselves. to performance, must follow the 4 
contract according to, those laws; and thatthe 
extent, to which the parties bind themselves; 9 

whether as principals. or sureties, as principals 7 
or agents, iu solide or not, must be determined 
by those laws. ‘+ Quoad quae concernunt so. 

lemnitatem actus, seu ejus penfectionem, inopi- 


Fuly, 1819. 


Posrur- 


CASES IN THE SUPREME-COURT 


ideo st ex statuto loci requiratur certa solemnitae } 
in ipso contractu, vel: si ad:subsistentiam cons 


tractus requiratur solutio gabelle, vel quid simi- 
le; tunc tale statutum debet observari, licet:it’ 

loco destinatae solutionis. non sit simile statu. 4} — 
tum.”,,. Peckius Ziricwus, de jure sist. man. | 
inj. De, Mereatura, 744. 4. Gallison, 
375. The parties are supposed to. contract with ~ 
reference to'the law of the place.in which they — 


ave at thetime, and to which they owe a local and 


temporary, althoughthey may not owe.a perme: 
allegiance. 'Phis:is the doctrine of Hubes 
ras, part, 1. 4, tit. 8, §.1, 2,5 Emerigom 


tom. 4. ch. 4, § 8, and of the 
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wn 


4 
2 
. clatur consuetudo loci celebrati contractus ; ¢ | 
Kagland. It is the doctrine of all ciyjliansyand 
\ 7 4 
‘ 


OF THE STATH'OF LOUISIANA: 


tium quam.ad jus civile pertineat. 


/The-counsel for the defendant contended that 
Tewarrs. 


this was.an executory contract, that it-was to be. 


1 © executed in New-Orleans, and that the civil law: 
" aust govern the construction of it. We answer, 


that the law of the place of execution applies on 


_ ly as to what shall be-a discharge of thecon- 
tract. Gallison, 375. But, in thiscase, the 
 tract. was executed at Natchez. The'plaintiff 
‘covenants to sell:and convey the boat 
} Vesuvius,” &c. and that he will deliver her up: 
her return to New-Orleans, and thenexecate: 

formal conveyance, Tx’ consideration 


whereof; the defendant covenants-to pay: certain 
} sums at different: times; the first’ payment upon 


the delivery. Here was thé'consent of both 
tothe sale and purchase’; and'the boat be: 
ing-w thing in esse at'the'time;and'belonging to 
tite vendor, the contract between the parties was 
an executed contract of sale, neuen ciel 


boat was transferred ‘to ‘the vender. 


. delivery ‘was postponed, ‘and the 


Bat this does not change the natare of tlié cow- 


twat. “The purchasers ‘acquired a property if 
_. the boat, although the vendor was to have the 


her for a voyages and" if, ugon her 


national law.’ Ipsa. questio July, 1829. 
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CASES IN THE SUPREME COURT 


Disc. turn to New-Orleans, the: price of steam: 


had risen, instead. of falling, they. could shave 
recovered her as their.own property, upaniten- 
Posrix. der of the ‘price. The plaintiff covenantéd'to 
deliver: the boat in New-Orleanss and ‘if the 
\ Jaws of Louisiana’ ‘prescribed any particular 
malities with regard to the delivery 
they ought tobe observed; but forthe construc. 
: tion of the contract we should have recourse:to 
the laws-of Mississippii' The Natchez Steam 
Boat Company also have their existence inthe 3 4 
state of Mississippi; and the nature of thateo. 
partnership, the powers ef the acting members, 
and the extent of their obligations arising from “} 
the contracts by them made on behalf ofthe: 
company, must also be determined by the laws 7 
of that state. Of those laws it is a fair pre- | 
sumption that the defendant has some know- J 
ledge, and that he knows something.of thena-, 
ture of the co-partiiership of which he is a mem- 4 


ber, as the powers, rights, obligations and re- 
usibilities of its members are defined by. those 


laws. But the presumption does not extend to © : 


avy. knowledge of the iaws.of France or Spain, 


styled “les suciétées or les 


en commandite,”’ 


to the form of the and the 


of the nature of those associations which are” 
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OF THESSTATE OF LOUISIANA, 
ings upon it, however, the cause must be govern- Basin Distt, 


ed by the laws’ of Louisiana. The recovery Fuly, 


is 'to be sought, and the remedy * pursued, ‘ac-' 
cording to the lex fori. This doctrine is incon- 
‘ 
testible.. -Communissima enim est distinctio, 
quod,aut disseritur de modo procedendiinjudicio, 
@ut de juribus contractus, cui robur, et-specialis 
forma tributa est statuto, vel'd contrahentibus, 
et in primo casu attendendum sit statutum loci,in: 
quo judicium agitatur.. In secundo casw 
attendatur statutum loci'in quo fuit celebratus 
contractus. Casaregis. disc. 179, n. 59.. Upon 
this ground the defendant’s counsel have said, 
that therules of evidence must be according tothe 
laws of the state where the action is 
this we willingly accede: These gentlemei! 
profess tg have a leauing'to the civil law; and 
_ yet they generally cite common law books, and 
snot always books’of the best authority. They 
have given us pleas im ‘abatement, ‘and raised. 
objections’ founded only upon the common law, 
and have resorted very freely to thé common law : a 
upon points of practice, the rules of 
and the nature of the-remedy pursued. 
The first objection taken by the 
_ counsel is, that we have not proved the contrat” 


ina sufficient manner. The 
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taken to the. evidence i in the. court.-below,,. was, 4 I 
that the subscribing witness ought to have, heen, 
examined, This isa common law. obiection, t 
we answer.it. by, proving, that the subscrib, 


ing.witness resided, without, the 


the court, and by. proving his handwriting,, We 
had, no. means. of compelling. .the.. subscribing 
witness to.testify,-and he was. the same to us ag, 3 
if, dead This is a sufficient answer at common. 
law... L refer. the. court to. Prince. Black. 
burne % East. 250, Adam vs,'Kerr,4 
Pul, 360. .7 265, 2 John. 451. 3 John, 
477,.., But itis now, intimated, that this contract 
should. be proved by experts, comparing the, 7 q 
handwriting of the defendant with other writings, 
proved;.to. be.shis. For this, the Civil Code, 
306, art, 226, is referred to. We answer, that, 
this.mode of proof.is.only required, when.the, - 
party formally, disavows his signature. In,the, 
present case, the defendant has not disavowed, | 
his signature,, but, in, his answer, has explicitly, 
admitted and set forth, the execution.of the con,, 
tract, by. him. 
2. The second objection, in inaplea, 
 inabatement,, which states that the contract was 
‘made, by the defendant, Jointly, with. seventy-two, 
other, persons residing sin 
3. The third objectign is, that therqjaa yasiance 
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July, 1819. 


ed; that we fiave declared against Postlé? 


thwaite, and have given'in evillénice’ a 


withthe Natchez Steam Boat Company. 


* 4. The fourth objection is, that the defendaiit 


only Tiable to the amount of ttle 


‘These three objections theitisélves 
this question : Is the deféndant personally bound 


to the amount of this contract, and‘can thé plain- 


tiff recover ‘the whole from him? If the defen- _ 
dant be answerable for the whole, there 


variance, and the objection of want of parties is 
merely formal. It is not fow:idéd upon the mers 


its of the cause, but upon the form of proceéd- 


sing,. Rice vs. Shuté, 5 Burr.°2613. All 


tracts with partners are joint and several ; every 

partner is liable to pay the ‘whole. fi what 
proportion ‘the’ others’ should’ contribute, is a 
matter merely among themselves. But, in ac- 
tions against a partner, dpon a partnership debt, - 

the law of England’ allows the defendant, in 


suit at common law, to plead in abatement, that 


the other partners are not joindd.” “Ife does 
plead‘in abatement, it isa waiver of the ob- 


jection?” If the action is brought against all the 


_ péittners'and a recovery against all, thé plaintiff — 


may levy” his execution upon the separate pto: 


or THE STATE OP LOUISIANA, 
between the cotitract declared’ on and that prov: 
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All of which shews that this is 


merely a matter of.form. And these; pleas 


abatement cannot be pleaded with a plea. to the: 
merits, ‘and they must be supported. by’ an affida- 


vit. In chancery, one partner may be sued’ 


alone, provided it shewn that the others.are 
‘out of the jurisdiction of the court, as is the case- 4 

here. Derwent vs. Walton, Atk. 540, Mit. 
ford, 25. As.this objection, of want of parties, 
only goes:to the form of proceeding, it is a 
ficient answer, that, by: the laws of this'state; 
where several debtors are bound in solido, the, ; 
creditor may proceed against either.’ Civil Code, 
998, art. 103. Pothier, des 270... 


a 


Is the defendant liable for the whole? He 
executed the contract under his private seal; 7 
and he admits himself to be one of the company. ; q 
In either point of view, he is personally liabley 
for the whole. He would be answerable from 


the manner of executing this contract, even if he, 


had no interest in its and if he had executed it t 


in any other mode, he would still -have been: 


nd in solido as partner. 
the defendant had heen. merely an of. 
the company, and nota partner, he would-haye., 
been. bound by this contract. He has pensonal 
ly obligated himself by the terms of the deedy. 


ba affixed his own seal to it, ;<Appleton, 
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7 whe Binks, § East; In that: de 
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fendant entered into the agreement, for, and 
oon the part and behalf of lord viscount ‘Roke- 


scribing themselves as a. committee, they were 


held .personally responsible. Tibbetts vs. 


Walker, 4 Mass, Rep. 595. _So where admins 


> 4 istraiors of an estaie, by proper authority from a 


court, sold the Jands of their iniestate, and cov- 


enanted in the deed.“ in their ‘capacity of admin- 
| istrators,’? that they were seized of the premises, — 


and had good title to convey the same; it was 


held that they. were personally responsible. — 


Sumier vs. Williams, 8 Mass. Rep. 162. 


case of Ernst vs. Bartle and others, 4. John. 
| Cas. 319, was an action-of covenant by a jcler- 
gyman against the trustees, elders and deacons 
- of a church. In. the deed the defendants de- 
scribed themselves as such, and made. the. con- 
tract.‘* in the name and with the consent of the 
members of the church ;” and they promise aid 
bind.themselves and their “ successorsin their 
offices.” The defendants. 
signed the deed and affixed their-seals to it. 


by,” and affixed his own name’and:seal ‘to the. 
deed. was holden personally: liable. 
where a committee, fora durnpike corporation 
contracted under their-own hands and seals, .de- 
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. thinly is. not,-for the church has not contracted 
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ment was made with them in their corporate cat @ 7 * 
pacity, and that. the suit was brought against 4 ; 

them in theirindividual capacities. “The court] to 
«It does,not appear from the declaratio# 
nor is it shown by the pleadings, that the defemy 4 
danis are a corporation, er-capable of being sued 


- as such. The names and additions by ne 7 


are described are a niere descriptio personarum) 
and they-remain liable only #n-their private capa 
cities. Without such a construction, covensall 
would be nugatory and void; and there is né | 


reason to adopt a different one. “They have af 


fixed. their private seals to the instrument, not. ‘a £ 
corporation seal.” In the case of Tuft 


Brewster and others, John, 33A, the defends |} 


ants covenanted.as trustees of a Baptist society. 


said, “The bond must:be considered as giver 
by the defendants in their individual capacities. 4 \ 
It is not the bond of the Baptist church ; and if 

the defendants are not- bound, the-church cér- 


'Fhey. were held personally. liable: The court 


either by its corporate name, or by-ite sah? A 
These.cases are conclusive upon 


_ For ‘the: defendant, the case. of Hedigtion | 


Dewter, 4 Eranch, 363,-has. been 
case.of publi 
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quires'that they: respotisible, 
that men woilld tot’ 


ofa private nature, it would be otherwise. “The 
reasons of this distinctién ‘are’ Stated By several’ 


judges: reasoniisy that public policy’ re 


iit’ offices*under govern” 


4 ment upon the Sdudifion of being ‘personally lia- 
the. 472, OF” Aniother tendon is given” 
byeChief Justice the tase of TH! 
Walker, Mass: Rep 097. 


"ofthis kind? hie-says, «isnot 


by anv agefit Tor the public) “and™ in 
4 the arf agent, may” 


contain an'engagentéut of the” 


government the faith anit the” 


_ statey in discharging all contratts: by its" 3 


agents incits behalf, cannot, in’ a cOurtof: ba” 


and, where an agent of the 

for the benefit:of government; ‘andonits 

describes himself as: dot 
tobe personally responsible; although, th 
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 gponsible:  Alghiough the defendant may 


he, can snaintaiw 


however,’ can sttstain no detriment from: having 


enforced: against. him. He: wills 


ituis alone a. sufficientireason for holding 
be bound hy the are notlegal- 
ly obligedto the him an 
action’ agaist; citer tlie defendant's 
‘some verggétngular notions have 


wn in the yench lawaby the. 
an ‘com sliable 
ofthe can, make. 


jai 
te 


error at thie ‘ti nié 


is .an upinst defences 


to have been ignorance of law.in 

respect to this. quegtion, plans a 
He seems to.yave forgot: 


Is can ayail she defendant, 
For this ignorance. will not-eyable him.ip 
nail 
company in 

"But. theigyidence of this.conversation, was 


‘a 
iC DING fis 7 
2 


| 


formance: ‘Tthas been allowed in Cases Of, 


vs. Ketcham, 8 Tokn. 18: 


of mistakes a foF letting if parol 7 
they refer to mistakes of fact, and’not 
“Phe ‘gentlemen ‘can prodliée’ wo'tase 


A. . 
j j 


‘Taw, Mumford-vs. MéPherson, 1 Jol 


and ‘other writtet standing pow tid 


> 3 - 


alléWed in opposition ‘to bill Tor a 


in chancery, where’ a’ party’s i ignorance of Taw 


Tins "been allowed as ¥'réison for adnitting t this 


thi 


East’n. Digitict. 
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apposed’ tebe there: | The 


cin 


the partiesto tine billet Babitis known 


that ho ayerment’ 
(be admitted that it 

‘this’ 


5 
3 
4 
enquiry mto the consideration, as 
{ 


his covenants, and that-unless tis be she 

he-cannot recover. The that 
defendant has not tendered deed, nor shewn,his, 


of their. objection they 
300, tot appeared lo:the court thab 


prevignsto the ath of November, tha uot 

lave been the deed of the corporation.. 

_is difficult to supposesthat any subsequent aphof 
the legislature of Missignippican 


The-mext.:paint defendapt as, 


pawer to ‘convey a good title to the Vesuyins, 


on theface of the proceedings 


jhe defendant refused to receive the 


-such atender unnecessary ; but he bas aly 


ways-been,eble and his off, 
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ebruaty; andl that xpenses, tiie 


Gene answer to this Objection, that No 


vised to free the: 
Which wals like to 


A~g 2 
¢ 


‘Wits Sheolutély to Veshviues; 


“gatishied With 


\ 


4 


{ 
we 
tempted*to give thiseanstriction coiltratt; | 
ay 


* 


said, that he represented her to 


| 


the, incorrect, manner, in whighyp. part, lek 
ter hasbeen quoted. in 
next objection is, that the defendang 
gpisrepresented.the situation. Of this, boat. 


inl comne 
pon the, purchaser is. to, exe 
qeise his. own jnugingnt, Unless there be ag 
figns, though, false, cannot. avoid. the, contract 


nonoscatur adueraus, dies 


87... En venditionis natura, 
liter-licere contrahertibue. ge circumvenire. 
Ba, quae scommendandi. causayia 
wenditionibus ,.dicuntur, si... palame, appareanty 
non. .obligant veluti, si, dicat.seme. 
‘pumspeciosum, domum cedifientam. 
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representations’ aré material and” false, 


tio warranty; it must-be proved that he knew? 


there neither warranty tior 
vendor is not answerable. “If: there 


the time: that’ his represtiititions were 


| 


Stell vs~-Moses, 96. ° Pertye? Aarons 


John. 129.° John: 


den vs. John. Ofaiitelor 


to charge the plaintiff Ifisgot even 
alledged-iw the taptath, 
engineer of the boat ‘have been’ aud 


the defendant's: coutisel have 


to ‘question’ relative “té@any. particular 


knowledge ofthe’ plaintiff-of @efects*in the boat. 
Fraud is to:be proved; and ‘riot 'inferrett frei at 
Dolum ew indictis petepicuis probart 


convenit. Code, 2, 24. Whiete the 


such a nature that the vendoréould mbt be ign!’ 
rant of it, as of ‘the yeatly rent of av-estate, he 
‘will be bound by*his ‘affirmation®' But'in this” 


case the: vendor ‘had -no'more knowledge than 
the vendee. But: these’ representations’ have 


fully: proved. That the Vesuvius: 
the best boat on’ the 


ia 
‘ 
‘ 
‘ 
. 
7 
) i 
: 
i 
| 
4) . 4 
it 
: 
me i 
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1819. 


And is not this.a.confession on, his park) 4 


proyed by the.testimony of Ogden, Gorham; 
Story,.,Withers and Patterson... Hae the defen: 
dant attemyited: to prove that.there was a’ better | 


that the Vesuvins:was the;best ? "Phat she wag 
a, dhoat,is proved. 
Gorham... We, have .notwindeed, 
shéw that-she was, the. ng glusulird of steam 
This,was not, in plains | 


tiff, although itis, admitted. sHerepresented to 
the def that theengine was upon the best | 7 


plan, and that it-was-the neglus ultra... 
he, had represented. the . Vesuvius to be 
gun. when, she. was. before the. eyes! | 


the purchaser,» would this, 


bind the. vendor? It isobjected,:that the boiler’ | 4 
Was not.as good as.thatefthe Orleansy that 
was of copper and the other of iron. Vou tT 


swer that the boiler was exposed to view, and 
that the defendant. might haveexamined it. Also 
that the plaintiff gave full. 
ee the boiler. 


9. The. plaintiff-is. next charged with 
appresented that the boat, would return in De» 
cember.... In the answer, the defendant states | 
that ‘the plaintiff offered to contract forthe de 
on. the first.of January, 


| 
CASE 
. 
| 
— | 
| 
| 
q 
| 
— 

ae 

ih 

q 

hs a 

| 

| 

4 

— | 

| 

| | 

iy | 

q 

| 

| 

ag | | Z 


€ 


Why was offerte ? The defen: 


‘dant made-his‘own calculations: and: preferved Filly, 


taking thé chance.» The caaseuf the:-Wesuvius 


_ not returning sooner is’ fully 
~ Penniston, ‘andby *Ryan: There 
fault on the his agents: 
‘The cause is to be-fetindiin accidemtaubeyond the 
contol of the 


to observe, that representations; Svett if fatse, 


cannot affect ‘this ‘contract, ; 2 477; and 
that they are taken to ‘be*true; unless-prt | 


44. We shall next considerthe only question 


of importance im thistase. the’Vesuvs 
when tendered to the-defendant; in the cotidition 
in which the plaintiff covenanted’to'deliver fiers : 


was her situation so materially differen iit, that 
The objections, made to the’ good order of 


' 
q 
10: Fite thatthe plaintifM% 
tain patent.rights:@ Fhe answer ‘is. ‘shat every 
thine said upon this’mibiect truc; amd 
| 
¢ 
the boat, relate tothe head the 


Distt boiler. anil the thé 


CASES IN COURT 


other respects itis admitted sheis in good) 1 
order.+»As to the: head beam, refer: tothe 
and Briggs. It..ig: true . Captain’ Gales 
‘says, he would notymakesnother voyage witha 
beam brokepvand he had made one’ 
voyage to, Louisvilley-a eight times 
the duration of a voyage té.Natchez. ‘The Ve- 
suvius, also;bad made herveyageup and down 
with thischeam broken and fished. But the dev 
fendant was himself satisfied, that this objection, 
was, too trifling and captious.to be insisted om: 9) 
He said that,.« if that was the only defect in 7 ' 7 
another beam was.soon expected.” There.wasi 
other defect in the engine; and a new beam 
was.received from New-York ina few days q 
ter, and was on board the boat when the trial: J 
commenced in the-court. | 
point, parol evidence is ailmissible: either to) | 
shew an agreement to.enlarge the time of ;per- 
rmance ; or toshew ah admission of the defen- 
dant that the plaintiff had performed. Keating, 
vs.. Price, 4 John. Cas. 22.. Fleming.vs. Gil-) 


bert, 3. John. 528... If it, had aot :been for this. 
acquiescence, the plaintiff might have had this». 
the arciyalof anew beam) 
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THE STATE , 


| bioken, without any” fault ‘ow the! part ‘of the! 
|) -plaintiff,:in the course of the voyage up the river: 


The-captain informed ihe plaintiff, andsent-on 
a model of the beame*¢Fhe plaintiff immetliatee 


cent: to. New- Nothing — 
description be procured in the western 
7 The boilersisenotinew ; ‘but ittissingood or- 


der..: -Whatever defects it may have Had, they 


were known to the: defendant. He 


had. full information:from the plaintiff? that 


Doiler: was :cufficie for’ the present, that 
old, and, if he Kept the bout, itwiis ‘his ii- 


state ofithe hull isthe ‘next to’ 


of Gorham,«Withers, Seguin, Bure 
zows, captains Hart: and. Toby; ‘and commbdore 


‘$00d order of thevboaty: some’ from ‘actual: sur- 


5,others from having 


and from a fair description! according to the 


dence... The. witness, whom: the: defen- 


daut-chiefly relied in the district: court, 'was A. 


Seguin::-: Whether his ‘testimony: agreés with 


is oe 
qe fale 
a 
q 
4, 
By 
A) 
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i 
_ the report which signed, the court will judge. ; 
; 
4 


De report fom oh dla 
Poona. finds wo defect forward.” 
The’ district judge, 

be made the plainfiffs claim of 20000 

‘dollars ; because, ‘he says.theboat was notig 

that good condition that she ought to have 

ine %So.sound @ sound ; 
bull,” This. price be congiderg as 

( 


to the meaning the words “good order’® 
‘This is new rule for the constraction of agreed q 
ments. A notion once, prevailed in: England) 
that upop, the sale of a horse, ‘for a fair pricey 
and without an express warranty, the law 
plied a, warranty that ‘the horse, was sotitid, 

Even this notion. was not sanctioned by judiciah 
degisions,-and@ when it.came to be sifted, jt was 
found toy be so-unsatisfactory a rule of decisiom 
that Lord, Mansfield rejected it. 2 Hast, 

But, even this notion was confined to the salewg 

horses, an animal peculiarly liable to tatent 

“fects, which render him wholly useless. ‘Thi¢ | 
doctrine of a sonad.price has ‘at all events beew 
limited: to sales by parol, and has not befor | 
been called in‘aid to assist in the construction of 
adeed. 'Thecase of Decuir.ve. Packwood; | 
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-opposition to the doctrine‘of a séundiprice. 

| js the case of Parkinson vs. Bee; 2 East, 814, 
in the court of king’s berich Kaglantl:” The 
ease of Seixas vs. Wood, is'a ait 
rect-decision of the suprém@ourt of New-York, 
tothe came effect: rule of common 
law laid dowi’ by*Forblanque, 09, and 
the justice of itis ably vitidicited Wy that author 
in page 071 of his nétes to the Treifisé of 
ty. book# ate'full of 
. feet; and ‘we find: ‘nothing: but some vague nd? 
tions of Professor "Woodeson and DoctorCoop» 
to the contraty. Neither dfthese authors: 
7] have even been eonsidered-as of great authority. 
Iftheir notions ‘are to be admitted, then tlie 
«The defendawt’S béynsel, 
partiality for the civiFlaw upoh this: polit; 
liave 10 objection’ to geatify them; by chu 

} sideting it ‘according’ té that system Of law) 
Taking then the'civil'lawfordur guide; we shal? 

endeavour to shew that the deétee of the’ court: 
below is neither warranted bylaw nor: ‘by 
ovidence-in the’ case. “Although we até of piti-’ 
ion that the lex loci contractus ought to govern” 
this*contract, we ‘have ‘nb objection to resort ta” 
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Pan tha great mine of equity and natural justices | 
yw to which. lawyers. of all modern: nations». 
have had recourse} the body of the Raman 
The’ actions redhibitione & quanti minorig: 

are given by'the edict of the wdiles ; aud all thee 
principles of law, Which have been adopted, 
France awd Spain in to those. actions; 
have heen drasvn frontithe commentators 


that, edict,’, We doesnot deny that a purchaser: 


may avail bithself of theequity of the actin, 


quanti minoris as a defence'to théactio veniiti 


because. we’ are-not. digposed toideny the authee 4 
ity. of Cujasy and we: that his, 


"The rt the-Roman- law | 


which we ‘shall: call the: attention of. the: court! q 


is; that & contract,of;sale is not’to: be defeated): 
on account of any inconsiderable. defect in thé Wp 
sold. bona fide'*vendita - \propter 
inimain. _caysam. _inempta fieri- non ‘debet, 
1. 54, to thie same effect, Dig. 81. 1.4.8 Ay 
Were there'such defects in-this boat as to rené, 
der her udserviceable.?, Quod usum ministerium’ 
que hominis impediat.. The-principle of thes 
Roman lew, adopted by the nations of modern’ 
Enrope, ‘is’ that the defect, which will entitle, 
the ‘purchaser. to the actior.de..redhibitione: 

vel quanti minoris, must be of such a:nasurey 
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OF, THE STATE OF LOUISIANA. 
the article. wholly. useless. for the 
s | purpose for which It was bought, or so material, ae 
that the-vendee would not have. purchased it at 

 s0. high aiprice, if he had known of the defect, Perms. 
fortasse, si_hoc coguquigset, vehempturug 
non esset, vel minoris empturus 
The defondayf.bas stated that the Orleang 


was examined before the purchase ; and, it is in 
evidence that’ the Orleans was much more defec- 
| tive than the Vesuvius. The company: took, the 


= Orleans after the examination, being of opinion 
, 4 that.she was sufficiently strong to run for one or 


; 4 : two years without repairs : and because they knew 
"what she haddone, what the Vesuvius had done, 
andwhatthe Washingtonhaddone;thattheyhad  — 


cleared their cost in little more than a year. They 
, 4 calculated upon doing the same ; and consider- 
7) ed that their. bargain would. be a, good one al | 
though repairs would afterwardsbe required. 
Were there defects in this boat soconsiderable 
es as to entitle the defendant to a resci ion of: the 
or reduction of the price ? “And were 
those defects so considerable as to entitle him to : 
} .a-reduction of 620,000? It is fully. proved 
and is not denied, that all the new wood is 
sound. The new. wood forms from two thirds 
to three fourths of the hull of the boat. Take 
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CASHS IN ‘THE SUPREME COURT 


ma age te lowest estimate, and there remains but one | 4 


thitd “of the old boat. Of this old part of the 


boat the floor timbers form. at least two thirds 
and indeed’ nearer three fourths. “These are 
perfectly sound, leaying one ninth: of ‘the boa 


for the part complained of. So far the caleula 


tion is undispated. Thehyif we take thee: 
dence of A, Seguin, there” is but one third of 


this one ninth defectite. So that by this caleu- 


lation, the most unfavorable to’ the plaintiff, 
there | is but one twenty-seventh part of the 


hall of the boat defective. Bat if we take 


the evidence of W. ©. Withers and A: Gor. 


ham, that the boat is sound forward, that one 
third or two fifths of the lower fattocks amid- 
: ships were new, and that of the: buttocks or. 
tiinbers aft, where the greatest defect was:fouad 
the old ‘timbers, the old: timbers: were 


but ‘one third of these timbers, and that here 


‘old timbers were ‘not all defective, bata 7 
majority” of them, as” is stated in the report, | 
thie defective patt of the boat will be found to. § 
ttitich Jess considerable, and indeed not moré 


than‘ ‘one ninetieth of ‘the hull: of ‘the boat.’ Ig 


not this an attempt to invalidate a contract of ‘a 


sale propter minimam causam ? 
_ The decree ‘of the district given an 


importance to these defects which the byidyaee, | 
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Warrant... His calculation is founded retin: 


pon the evidence of Capt. Gale, Capt. Roget, 


and Bi Story. These gentlemen know nothing 
| of the ‘Stale of the’ boat, except from the de- 


‘ecription‘of the defendant’ counsel. “How far 


This question supposes two thirds of the impor-— 
fant timbérs of the boat, including the middle 
fattocks, to bevdefective. .The most importatit 
| timbers: ofa boat are ‘the stern post, the stew, 
| and the floor timbers; all’ of--which are. sound. 
One would naturally sippese from this ques- 
tion, also, that all the middie fattocks weré rot- 
“ten, whereas but a small portion of them are so. 
At ‘all events: the witness:.would suppose from — 
‘this question that one third of the boat was rotten, 
instead of one twenty-seventh or one'ninetieth. 
answer to this question; Storyeays, that ‘he 
‘thinks 45,000 dollars would be the gost of mak- — 
ing the boat perfectly new and sound; iticliding 
the loss ‘by detention. Another wittiess ‘says — 
20,000 dollars, ‘and another! 25,000: dollars. 


‘Lryea 


Upon testimony of this description we liave a 


decree deducting 20,000 dollars "This was tak- 
en as the*mediuin. In medio tutissimus ibis.. 


‘And this is in ‘the face of all the eyidence of 


q 
415 
3 
- 
s 
| 
y 
i 
; a 
od 
: 
- 
7 
‘ 
4 4 
q 
4 ~ ‘ 
a4 


CASES IN THE SUPREME’ COURT 


Bast’n Distt. hose. who had: seen and examined: 


Even ‘in face of the evidence of A. Seguin, the 


favorite witness ofithe-defendant. 1 

estuess of “hig zeal, he did not think ‘that more 7 - 
than 5 or 6000 dollars would be required to res 
pair this boat, after she had ‘ran. two: years q 
longer. It is true, that When he is speciallysent 


for by the’ judge, his views enlarge, and his 


timate ‘is’ raised to 8,000, including 


‘Two years hence it is to be supposedy that thig 


-boat-will be.more rotten than’ now ; ‘otherwise 
it will not be necessary to repairher then. And 
if she is then. more rotten, expense ‘of tee 
pairs will beviicreased.. So-that, forthe sake 
of: A. Sesuin’s' consistency, we must. suppose 
the 8,000 dollars to have reference to that tine 

and not-to the present. - At this time she does 9] 
not require repairs. A. Gorham says, he would 

not repair her now if she belonged tohim., And 
long as.a vessel is a,safe cargo vessel, it would a 


"certainly be very: bad.policy to haul her upand 
\vepair her, whenever adefective timber is discov- 


ered. If we are to credit the testinony-of Cap-~ ‘4 
tains Hart and Toby, as to the common condi- 


vessels,. such a course: of proceeding 


-would certainly render this a very burthensome | 
wpecies of property. That the defective 


bers in this boat do 
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by:the repott, whiel-represents her to 


be'safe for two years; and also by the testimo- 


them. Ds 18,4, 43, 18,4, 45. 24, 


4, 4, 6; 43 D. 24; 4y 14, gec. ult. D. 241, 43:37. 


D. 21, 1,48... Pothier, de vente, n. 207,209. 


The came rule prevails.at common law. Ifthe 


defect is apparent, or if the purchaser is inform- 
ed.of it, even an express warranty will not bind 


the vendor. Schuyler vs: Russ, Cainesy202.- - 
- ‘An extention of this principle, or an application 
of it, is. that parties‘are not‘admitted to alledge 
ignorante of notorious facts, or. of facts. which 
might have learnt upon inquiry, or by. the 
exercise of their-own reason. -Ignorantia 


supina scientiae comparatur. This principle ig 


clearly and precisely stated in the 28d book of the. 
 Pandects, tit.de juris et facti ignorantia, 3, 
§.4,.1.6, &1.9,.§. 2, also by Oujas, ad 1.8, hart. 


Gojas says, Emptori prodest ignorantia, quae 


‘py of ‘Withersthat wherever.a detective timber 
“was foundythere was a-sound one by the sideofit, 
Another: principle: of law is, thatthe defect 
complained of must be one, of which the.pur- 
 chaser-was ignorant when be madesthe contract. 
Memo videtur fraudare cos, qui sciunt ct.consen- 
tint. D. 50, 47,145. Tovthis point thean 
thorities;are abundart. We shallciteafewof 
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Distt € emat seroum morbosum, hoc casu habetactionew 
redhibitoriam. ‘Item, si ignorans emat lberum 
hominem, habet actionem in duplum. 
Poi emptor ignorans emat rem litigiosam,. evita 
poenam litigiosi: contractus. Igitur justa 
probabilis ignorantia facti non nocet, suping 

nocet.. Supina est, si omnes in civitate seiant @ 
rem litigiosum esse, ipse solus ignoret ; igi | 
_-wentia prope dolus est, id est, affectata videtap, 

the same effect are the cases put by Domat, 
Ay tite R, 44, 11. les defauts deta 

chose vendue sont tels, que Vacheteur ait- pu les q 

connoitre s’en rendre certain, comme si tim 
héritage est sujet ddés debordemens, si'wne mai- 

son est vieille: si les planchers en sont pourvie: 

elle est mal ‘batie, Vachetewr ne pourra se 

We will the evi to these 
It is a notorious fact, that it ison- 
‘ly about seven years since the first attempt wag |]! _ 
made to navigate the western rivers with steam 9) 

‘ boats; and that the Vesuvius was the second 7" 

boat built at Pittsburg under the patent of Ful. 
ton and Livingston. It is proved by Ogden, 

that she came down the river in 1814, and, that 9 

from March, 1818 to July, 1816, she was em- * 
ployed in the trade to Natchez, Daring this 
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|, plaintiff entered into an agreement. with this ray. 

company, by which she was to become the pro- 
perty of certain persons in New-York, for whom . 
he was agent. Immediately afterthis, dhe took 
fire ‘at New-Orleans and was burntiThe plains 
tiff immediately made’a contract with A. Gor- | | 
to're-build her, and when rebuilt/he was 
obliged to take her as his own property, his con- 
 atituents having ‘disavowed his:conttact.. She 
then put into the Louisville trade and em- 
ployed to great profit until the time of making mal 
this’ contract.. She made: many remarkable 
4 passages, and acquired a reputation beyond that 
any other boat on the river. The defendant 
his co-partners, being well acquainted with 
77; the history and character of the Vesuvius, were 

4 | desirous of purchasing her. The plaintiff being 
in New-York, the defendant addressed a letter 
— _ to him, dated July 17, 1818. It is evident, from 
“}, _ the terms of this letter, that the defendant weil 

knew this boat and that he was sdtisfied with 

He proposes to purchase her as she then 
stood, without representation and without war- 

Fenty. He asked for no information relative to. 

the age, situation or qualities of the ‘bent; be- 

cause he knew, or thought he knew, sufficient 
‘upon these points. But he did not know that soe 
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price he would demand. To these. pointsy 
fore; his enquiries were alone directed. 
the wholé of tliis statement, is not the inference 
igvesistible, that:the defeadant and his. partnergy 
Constituting~he greatest part. of the , merchants 

Natchez, were. well, acquainted with,thenge 

of the..Vesuvius? That..they. knew when and 

where she was built? When and where she.ivag, 

rebuilt ?. Aud- what proportion of: the old. boat 4 
was lefi? When the committee were on board at 
‘Natchez, we findthat this burning was spoken 9 

of asa thing weil known; that the plaintiff told, 7] 
that the boiler, was the same’as, had heal 
in the boat before she was burnt ; ; and that one, 4 o 

of the committee even informed the plaintiff of. 
the precise month when she was launched at 7) 

New-Orleans. Is there not also sufficient here, 4 & 

from which a jury would find that the defendant 7 

was acquainted with the extent of the, repairs, | 
and of the proportion of the old boat which re. | 4, 

mained? She was burnt on the river, and, of 

oe when the fire extended to the water’s 
edge she would sink. As she was then but lity 7 
tle more than two years. old, the proportion of 
her defective timbers. could not be very greats 

and there could be no reason, for not using the 
—soundones. The distinction between rebuilding. 
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“@onsiders ‘hier have beén rebuilt and inade’ as 
good as a'tiew Boat.’ But if the coinmitted ‘at 
Natchez’ tiad not been thoroughly informed upon 
itis webjeet, would they not have sone ih: 
quities of the plaintiff? is not the’ circum: 
of their not ‘inquiring as to’ the’ extent OF 
the repairs, conclasivé evidlénce against them 
Having ‘then established the’ fact,’ ‘thing’ “the 

‘of this boat’ complained of was tore than 

| . four years ‘old at'the time of sale, and nearly 

five at the’time of the’ and that all 

this was -known’ to the defendant, it merely’i 


necessary ‘that we shew her to have béen : a sound 
boat ‘for her age, and we have completely, de- 
gonstrated ‘this part of the case. “Withers ex- 
ptessly swears, that he considers the Vesuvius 
to be sound for her age. Captain Gale says that 
Boats built at Pittsburgh will generally require 
ay d _athotough repair in four years, though there may 
“7 be boats that will last five years.. Captain To- 
_ by says there are very few sound vessels, and 
are not always perfectly sound when | launch- 
ed. Was not this boat then sound, in eompar- 
"ibn with Vessels of Hier age? Part of her hull 
vig more than four years old ; and the residue ; 
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District. more, than, two years-old. then, thé 
; and-yet experienced, carpenters..report that: 
she, will not require. repairs. for, two . years,to, 
in strict copstruction, a vessel 
cannot be called sound, which has,.any,rottes 

timber, however immaterial 5, and such seems. 


to haye, been the understanding of, the witnegses; | 


thoygh Judge Washington, makes, a distinction, 
bétween a vessel being, ‘nnsound,, and- having 
some of, her timbers unsound. Watson. Hyd. 

80M, I Co, Condy’s Marshall; 139. 
ey. oe This question might | be material, if there. 
was. an express, of, soundness. Bot 


ailempt to push the doctrines, of the, civil law, | q 


is “entirely beyond all bounds of reason, “They,” 
would render ‘the “Principles of that, law,,s0 

just ‘and ‘equitable when. properly understood, 
and limited, utterly wild, extravagant and dan. 
They would establish a 
which’ would operate to ‘the subversion. ‘of all, 


contracts of” sale. For ‘nothing is perfect. in, 


this world. Good and, bad. are relative and 


comparative terms, An, old boat, or an old, 
house, may be a good. boat or house but they, 
are not, so ‘good, or capable: ‘of enduring. bigs 
long, as the same boat, or house, when new, 


Aud “yet may be the subject of a 
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Taw; for the Roman la~ is’ too per. 
fect'a system of equity to invalidate contract 


| otf account of defects which are usual, 
aiid to be expected from the known age, 


7 
| 


tin; or employment of the thing. 

“The” plaintiff covenanted to deliver this ‘boat | 
di? good order,” within a reasonable time after 

the’ discharge of her cargo at New-Orleans. 
Did he ‘not offer to deliver her in good order? 
Have not all the wituesses sworn that she was. 
‘in Good order? “What do these terms imply ? ? 
-Is'there no difference between the terms good 
ponen and perfect order, or the best possible 

order? Certainly the term good is not a super- \ 

- lative, and the term order is not an absolute, 
relative term. An old vessel may be in 

good order, although she may have defective 

timbers ; for a vessel must be in good order, : 
to and a vessel may be sea-_ 
worthy and yet unsound in ‘many of her ‘tim- 
“bers. ‘Such is the” ‘natural ‘meaning of the 
words, and’ such is the Common acceptation 
understanding of them. Com. Patterson is of 
“| opinion that a vessel is in good order if not more 
than one third of her frame is defective. 
_ frame includes the floor timbers, top timbers, up- 

middle and fattocks. Here the dee 
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~~) cording to. the defendant’s witness, and ane 7): 


ninetieth according to the plaintiff’s. The 


derstanding of Com. Patterson, and of. all. the 4 1 


other. witnesses, is that vessel is.in good 
der, when. she is in a condition to receive,q 


cargo and perform her voyage, It seemstobe 
admitted, that the word is commonly understgod, 


in this, manner, and.that it is the true meaning 


in all cases, except when made use of in a con-. 4 2 
tract of sale. Upon what principle of iaw isa 
different rule of construction to. be.adopted q | 
contract of sale from the ordinary rule? Words, > . 
~ are to be understood i in their natural and ordi- 4 a 
meaning ;. terms of art are to be under- | 
stood, as,used by persons using the art. ‘hese 
ate rules for the construction of all agreements, “9 
Can good order,” as used in this. agreement be. 
‘considered. a warranty of soundness? Orcan it J 
have reference to any defects existing at the | 
time.? The. words do not apply to the sale, but aes 
to the delivery. The boat is sold as she is, | | 


without warranty, and the property transferred. 


tothe purchaser; but she had left the port where ; 
the contract was made, and-was.nottobe de- 
‘livered until her return to,New-Orleans. What 
was to he, delivered? Was it a different. thing 
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| from, what the defendant had purchased? Was, 


STATE OF LOUISIANA, 
boat, absolutely perfect and: sound’?: 
it A covenant; that the-plaintiff would’ catse her’ 
tobe havled on: the stocks, thoroughly 
| paired.and made as good as new? “Was'it'in- 
tended, for the purpose of invalidating 'the:con 
tract of-eale, on ‘account of defects'then existing — 
7. itv the: boat, and which both parties must have: 
known, if they had exercised their renson‘at all; 
did-then exist? Does: not such constriction 
an‘absurdity? And is, it not ‘therefore’ 
to rejected? “These words were inderted 
 witl a very different ‘view. ‘The intentiée ana” 
4, effect of them are -to bind the plaintiff to’a"dee 
 gtee of responsibility, to which ‘he’ Was not 
by the general rule of law.” “After thé 
execution of “this contract'the relation bétween 
7 these: parties was thatof a lender and borrower; 
aud independent: of the words «good ordér,” 
which were: interlined in the deed in the plaid 
| own: hand writing, he would’ liave’ been 
answerable for no ‘higher diligencé*in. wking® 
care of. the deféndant’s: property than is’ ‘pre- 
scribed by the law upon. the contract commoda-— 
tum. This merely obliges him to’ strict‘ dili- 
but ‘does not make liable'for casaal-— 
ties. “Or perhaps: more correctly speaking, be” 
would have been-only liable’as vendor remain: 
in possession after the sale by consent ef 
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sania. 
for ordinary care.,, Pothier, de ventey 
If, the,;boat.had been wholly. lost, the plaintiff 
could, not.have recovered ihe price; beéause the; 
delivery .made, by:the deed, a condition pre 
-cedent.to the payment ;, and-where a condition) 
precedent... becomes impossible . by the: acti: of! q 
God, the covenant depending upon it is voidgi 
in which, respect. such .a; condition: differs. from’: 
a condition subsequent. But provided: the boat! 
retupned, to. New-Orleans, although greatly: 
damaged, and deteriorated, provided this 
age were caused by accidents beyond the plainay Wy 
tiff’s control, and not by his fault, or thesfaultg 
his agents, he might have tendered her 
the, situation ,in which she was and have de-) 
payment, If these words, “good: 
order,” had not been.inserted in the contract: 
the plaintiff would not have been obliged to re- 
pair any such damages. The object of the de«'; 
fendant, therefore, was merely in’ pursuance of: 4 


what had been declared. by. him in his letter of . 
the 22d of October, and also to have the boat 
such condition when delivered, that she 
‘might be. immediately employed... The. boat. 
| sustained no injary, between the execution of. , 
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THE-STATE OF LOUISIANA. 
the plaintiff’s.fault; and‘the ‘only injory sus! tat 
by: accident has-been repaired. 
42. The last point made on the partriofthe 
that our prayér for relief isnot 
whether. any further, prayer. is - necessary, thant 
the general. prayer for such relief: as-the-equity’ 
ofthe petitioner’s: case; may reqitire: » 
this,icase we have prayed for the:-pride; of othe 
boat, sixty-five thousand dollars; and-dur;genes - 
tal prayer will certainly, cover the ‘interest: (We 
not, pray for the whole, sum/at this-time, bet 
it,ig not but we ask: that.it siay,be 
paid,at,the times,and,.in the manner stipulated, 
is: saidjMthat we, .must_ 
either, sue for the. penalty: of twenty, thousand: 
-or for a-performance, and. that 
oth We do not sue for both.; We 
a upon the contract. “Twenty-seven thousand 
five hundred “dollars are now due with: interest.; 
The balance the defendant is bound .to pay by’ 
instalments - at. six, and. twelve months 
| 1 from the time the plaintiff offered to deliver the — 
boat, with interest at six per cent: ‘And for 
these: payments he is also bound ‘to give. his 
notes in the form expressed in the contract,and 
as collateral security. “vin the 
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action was brought before-either instalment 
Several bills of'exceptions were taken 
defendant’s:counsel in the court below, which a 
hardly deemit necessary to notive. If 
conversations and tetters of a witness 
evidetice to:discredit-him, whenthey are 
sistent withhis: testimony, fortiori a | 
- teport, signed by him immediately 
aiifnation ofthe’ thing, may be'ad mitted to prove 
certifidd toa, statement diferent trolly 

Hag réprésentéd ‘upon sath.” The 

put to Cominddore Patterson ‘was’ obviously 
itnproper. did not apply tothe contract’; fie 
Was not for boat. “Nor did 
_ ft tothe evidetite, ‘according to which 
Wit in “Whidh ‘the ‘question 

farther objection to this question 
id, that’ it Fequired the ‘opinion of 

| Patterson'upon a question of law. Captam Law: 
wa iiiterested and incompetent; ‘sincehe 


pected to pay.'his proportion of the price in 
évent of'a recovery. I should consider it 
recovery. If the conduct of we has 
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ment. » Bat if the exceptions taken by the de- 


Whole ot this transaction, not ask a jndg: 


fihey: are. merely devices intended to*worry the 


plaintiff into an: abandonment-of his rights, 
torelieve the. Natchez company;from. a contract 
“which is not found to be:se advantagestis 
_ supposed in November: lasb;- we trast-the judge 
mentofithe court will give a useful lesson-o.pur- 
ghasers not:-to sportawith 


was mae the advantage was supa” 


\ 


‘posed te be on the sideof the purchasers. In the 


which the’ plaintiff shbmitted’ tothe 


any he demanded for the Wesnvius-seven- 


| ty-five thousand dollars, which,sum-he didnot 
} consider to exceed her value, and judging from 
his. own experience of what had been-done,:he 
selieved that the Natchez-company.would only 
beobliged to advance theirs payment, andthe, 
the profits’of the boat’s employment;would meet 
the'other payments. answer to this proposi- 
tion,.. the company 
} dollars,\which the plaintiff refused-to.receive, — 
| - Dpon farther reflection;*he consented ’tovaccept 
| this sum‘; but it was'not until fortnight after, 


sixty-five :théusand 
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at fall liberty. to Does’ 
tie: have risked sucha delay 
given # different aspedt to this contract 


consequerice of the:river being unusually 
and continuing so for an unusual length of tite, 


rates of freights was- the consequence—and'a q 


and’it was then that they determined if possible 


the‘comtract. ‘The Natchez oompanyheing well 
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like‘ the conduct man-who was'selling 1 

afticle} which he kaew, or believed, ‘tobe worth. 
much ‘less than thé-eum offered ? Ifhe considers 
‘ed the bargain an advantageous one at the time, 


Advantage was-believed at the time to bene | 
sidb-of the company, 'though subsequent events 


the return of the’ boat was retarded until | q 
rdary,. ‘In the mean time the value of steam i 
boats ‘had ‘depreciated. Instead ‘of full freighty 


and constant efiployment, the harbour was filled 
With boasts unemployed. A reduction of the | 


greater reduction in the value. of steam»boats. - 
was then that the Natchez ‘company: found | 
their bargain not to-be’an advantageous ‘one, ' 


+o feee themselves: from ‘it. It: was then, that 
the sheathing, and examining the timbers: of 
this boat. say, it was not uatil then, becausd 
48 such @ proceeding had been 
‘teuplated it weuid have been provided for in 
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and that some part of het original 


-krowledge had no effect: to “prevent them from 


educluding the contract ; because théy abso hat 
sufficient information, that if the course-of,tiade 


remained as it had been’ and: then was,’ they 
‘4 could clear the price of the boat with interest, 
before: she would. require repairs.” These’gn- 
temen are sufficiently well informed -keuw, 
, that a boat may be'a’safe cargo boat, seaworthy’ 
fit for-her customary imployment,:,and at 


|] savins, knowing thatshe was boiltat Pittsburgh 


plaintiff to resort to-a court of, justice for the 
‘ner does the deféndant nieet the merits of our 
eanse? By an aitenipt toembatrassit with tie 


fumerable formal objections, having subs 


eitherin law or in equity, -and: being 
of them inapplicable and inconsistent). with 


the facts. By loading the record »with bills of 
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| 
j same tinte have many. defective timbers, 
. find they. refuse to réceive:the boat;and-compel 


obscure the merits ofthe ease? 
_ conclude with one remark 5 that. the,defend 


"or either of the directors,of the Natchez compa, 
:could hardly it,to- thems, 
to. violate. such contract, or 
such adefence in their private capacities,'which, 
as the agents and,directors.of a gompany, they, 
have in 
4 the defendant. Two.questiong 
preant themaelves before the 
‘case be examined.on itsmerits, 
Arevthe laws.of, the: State of: Mississippi 
or of Louisiana, to govern this contract, it being, 
made at-Vatchex, but to be executed at Mews 
Orleans ;. or, are theslaws of both counties to 
The :anthorities quoted-from,the common, law,” 
hooics on.this subject.are,.3 Dallas, 370, sid, 
289. ‘In.neither of. the.-cases referred to, does, 
the question. appear to. be. fully 
this subject-the common law reporters.seem ta 
_ have! borrowed their 
“In the note found in Dallas fos 
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however, where the contract is -eatered 


into is not to be exclusively 
the parties: iad in contemplation:another: 


place ‘at the: tinie -of ‘making thevcontract; 
Jaws of ithe latter will be: preferred'in the.com 


struction of the contract. Everyone 


éredéas having contracted in’that place i whith 


lie hound himself: to payor perform any*thing. 


the notes ‘to the ‘case in 1 


tion this doctrine; "by'giving as exceptions. 


the principles there aid’ down ‘cases growing. 


ut of contracts made: one: place;!towbe exe- 
iv'The:most clear 
present’ supreme court ‘ofvour’ oww state, 
Breton vs. Mouchet, 3 Martin, 


ton'vs. Brig id. 585.0% 


ter: case, 585, the principle ’is recognised’; that 
thelaw ofthe place where the 


or igiven ‘is :the Jeg leet the 
to the obligation,’ 


ay 


these "eases “the haverrelieved’ the 
question ffoni doubts and ‘difficulties found 
in the’ common’ law. authorities in’ the lat. 


this author furnishes the principle; 
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must he righ and dana |. 
tiff’s counsel, ‘that by the-contract sued on, 
the *plaintiff vested rights, not 

affected, qr controlledy.by the laws of Missi. 
sippi, a8 updn. a contract faily executed thereg 


» 
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2. Is the: contract sued:on by. the. pleintif 


merely an executory contrac 
If onthis point no authority could be addiegd, 
the plain bat sound principles of interpretationy, 
All contracts must be considered a8 


parties, was to be.done and. performed subse- 


pe the contract before the conrt,every act eas, a 3 
sential to its consummation, every act:necessas, | 


ry, to the objects of the contract. and-rights: ofthe. 


quently, to making, this covenant at.Natchez,. 
_It is not a. contract of sale vesting any. .right 


‘on,title to.the boat, mere agreement tosells 


The seller imposing on hiniself various condie,: 
tions to be performed 
summated. 
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turn voyage’ the Vesuvius shouldbe’ delivered, 
at’ New-Orleans in good order, to’ the company ‘tok 
orits ‘agent, thatat'the time’of delivery the-sdl- = 

Ierchould-make, execute and deliver «formal 

conveyance vesting title in the company, end | 


‘fo be-free from -all suits, liabilities andl 
whatsoever.” Until the boat was so'de- 
livered at, New-Orleans, in good .otder, and 
7 with the title. stipulated to be made.and deliv- — 
ered, no right occiirréd to the plaintiffjto'dé 
_sparts for the company stipulated to pay*no- 
thing until each and every of these ‘conditions 
were. previously done and performed by the 
1 plaintiff, and until they were so performed, the 
| plaintiff had no one vested right which could be 
gued for or enforced. Yet, according to the 
‘contended for by the counsel fot the 
plaintiff, all his rights were vested and perfect 
by-merely signing the covenant 
te Louisville, would the loss -have fallen. on the 
Natchez ‘Steam Boat Company ? Clearly not; 
company had no vested right-to the boat 
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to recover the price proposed to 


“ly, 


found the in the 
der required, of, contemplated ‘by the contimt, 
tlie rigtit to refuse the boat followed xs 
» With all these ‘conditions to’be- 
part of the: plaintiff, and’ the pérforniance Of 
which were indispensable-before any-right'ac- 

erued to the plaintiff, or responsibilily attached 

tthe “company; if is’ difficult to find; even 


in* New:Orleans, had they ‘not a right te. 


wequite*that, should be in the: 
by delivery tothe title, stipit 

lated by “the -contract Having this*right the 

Wiglittolexamine the boat and ascertai Cott | 


dition camnot be questioned, and: having & 


plausible: ‘pretexts: for giving the instrument 


‘its 


~The daly by the plaintif 


‘tounsel to give to the atticles made at Natchez 
the ‘dignity “and efféct of an ‘executed’ contract 
is found in our statute: Civ. Code; 346, arti 
Ef thisarticle'can be construed tobe: at‘all-apt 

and explained im the same statute, 316, - 
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catindt be doubted. The veffect‘and 
these. conditions, as illustrated. by both common 
_gnd:civil law authorities, fally support-theprits 
ciples contended for by defendant’s counsel: ©: 


the natove of. this contract is also strong- 
lygexhibited and well: settled by the’ case of 
Aampton. vs. the Brig: Thaddeus, wiiere-we 
might with propriety pursue the very language 
of the’ court, aud say that this contract «began 


elsewhere, the: cannot be considered*as 
executed; or consummated until these 
ions are performed ; the place of delivery is 
the-place of performance—and the laws ~ 
1}, _place‘of performance govern the tights'of the pars 
ties. 2 Black. 443. Civ. Code, 272 874.4 
Well aware that: this: ctl 
_ tained against the defendant, if tegted alone by 
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guch partnership which, however, is positively 
depied, as well by the contract. itself as the 
pleadings, the plea in abatement would be fatal 
to the plaintiff’s action according to the, princix 


CASES THE SUPREME count | 
have found it necessary to resort.to the prin. 


ciples.of ihe ay 
nerships, to find ground for recuvery. 
The extraordinary .natare of this cm 
pelled the defendant to file several 


der to embrace the whole merits of his.deéfente, 
The first properly.in order, is the plea-in, abate. 


ment, a plea necessary to .repel the assumed. 7 7 
right to recover of the defendant individuallyas 


member. of a common commercial partnership. 
dmitting the covenant sued on, established, 


ples of the common law. And by.our own legis- 4 


latiye acts, all the parties should be: made 


- fendants in the petition. These. principles. are 


‘90, well established as .to need, no comment. § 
Burrows, Rice vs. Shute. Watson on part. 


comtracte 326. | 
\ "The only answer. given the plaints 


contatd to the plea in abatement was, that the q if 


of this state, 4 
examining the 


to maintain this position, it is believed that they 
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és: to which ‘they’ refer were 


_ party, plaintiff by bill in equity, sought redress, 
allledging as ground of the 
_ parties: were tion-residents.. 
in abatement; it is indispensable that the alle. 
gations of nonresident» parties, or’ ‘partners 


should be made and relied on specially in the bill 


i 
‘ 
“a 


threplea in abatement has not been deemed godd, 


when offered at a proper time and fartishing | : ; 


in the action. 


seeking-relief. ‘But no case has been‘quoted'at 
7. bar. or found by the defendant’s counsél, where — 


“I the plaintiffbe permitted toigoto 


common law to find’ odr liability us-a com> 
mon commercial partner, he must ‘submit to 
rulés of the common law in repelling: thé 

ability. he thius-seeks. 


lie’ has to-go" beyond the ‘stipulations :of thé 


writing sued of action at 


We will pa the 


found in the, special, plea in: bar to the, plaintiff’s. 
i action,“in which the defendant: relies, that the 
contract. was, executed, by him chairman of 
the character of = 
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ral commercial purposes, but special and lithited 


Objectsy: with a. view. to ; 
the whole character, objects, namesy 


of. sand special’ liabilities: of the: 4 
company were’ made’ known ‘to: the plaintiff, 


and that the contract was entered inté, not-witht 


oder this plea, two presented 4 
Could:the company: at Natchez 


am agent-designated as. chairman, wlfo could hy: 
contract bind the company for the objects of 
(for-and:on account of the company and within’ 


the pale:of his. authority) be so construed as to” 
produce individual. liability-on the agent? 
«That company’ could lawfully appoint: 


their agent, giving him the description of chairs! 
than, other, and -vést»such agent with’ a 
power to bind the company, 


tioned. By the counsel for the plaintiff it. has 


‘Been Have “the Natchéz.. Steom! | 
Boat appointed ‘such agent, vented: 


him with such power.’and has the deferidani, as. 
such agent, so transcended the pale of his power 
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To the bill of exceptions'to évi- 


to the evidence by the 
 defendant, except suth parts’ thereof'as tend” to 
proverthe « minutes.-rules, regilations ant sub? 


géription’ payer -of the’ Natchez" Steam” ‘Boat 


‘and that the same were rea? 'by the 
_plaivtiff ‘before the execution of said agreemetit 


of the November, 1918.” These papers 


facts; therefore, are considered as duly'proved 
and ‘properly before the ‘court, and clearly es 


tablish all that isnecessary to"maintain the 


defence relied on in’ the ‘special plea the 


‘defendant. The documents ‘prove that. in» the 
organization of the company, andy conformably 
to its rules and regulations, the defendani, Pos- 


tlethwaite, was duly appointed chairman.: 
company resolve ciiformably to’ the*ob-— 


jects of association to purchace one ormiore steam 
boats. On the of October 1948, the company” 


pass a resolution authorising the‘defendant 
two others. to submit propositions, or respond té: 


propositions submitted’by the plaintiff, conforma- 


bly to this resolution, saidthree persotis informed: | 
the’plaintiff that his‘proposition had héewconsid> 
ered, and thé writers weie-atithoriged 
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. These were the.propositions which the plaintiff 

defendant as chairman, the resolution of the 
Company authorising hiw to make the purchase 


and: the, propositions made -conformably. to thie 


resolution giviug ‘the terme and conditions and: : = 
going tothe exteat-of the: authority confer 
red. by thecompany. And conformably. to these: 
termsand conditions (substantially) wasthecon; 
tract finally made, signed by ‘the defendant.im 


Are thére any covenants in this: 


sonal.to the plaintiff? None. 


~tAre-there any which 


_ Biven by the company to eontract for and bind’ 


them ? None, 


the Jetters.and communications from the 
fendant ;to.the plaintiff, he uniformly speaks of | 


_ ativesituation of the parties, as to the agency of 
the,defendant and his-having 


-auted alone im the-character of agent. 


_To-convent te ined 
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"the benefitof those conferring it) into the enlarge 
edeand raidous responsibility, contended for ‘by Porm 


the plaintiffs counsel; would'be breaking down 


long and well established principles of law, 


principles which have: sanction 


| _ from encreased scrutiny. 


‘sent a long. list ‘of authorities for principles 
“Fs which have received the repeated and solewm 


 ganction of ourown supreme court. The 


Jowing authorities. have met with no satisfactory 


auswer from the plaintiff’s counsel. 3 
« A contract has no effect, except with regard 
to the things which are the objects of the agree- 


meat and to the contracting parties.” 


i 


The ‘agreement being formed by the 


tion of ‘the contracting parties, can have no ¢f 
fect except with regard to 


the agreement’ be made 


another, and ag having been entered into-by 


- conimission from hiim, the agreement would be 


person acting avewedly agent, ‘is ‘net. 
liable ‘personally.”. Pothier, obl: 
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CASES: INTHE SUPREME COURT 


-Were the company at compos | 


tent to assuciate themselves.in special aad | 


ted partnership ; and, ‘by contract, bind them-~ 


Instead of such.associations being 


‘in. our country, it.would.be. difficalt to suppose 
case, which could exclude’ their. formation: 
and when_so forned, itrwould be. equally. 
to find any, sound: principle of law. or mor-. 
ality, which should make the members-thereof | 
‘Viable, beyond express responsibility. held 


out to those whom | 


should contract... 
counsel: for the plaintiff precented 
no,such case have they furajshed. any an- 1 | 


swer the grounds relied on and. authorities 
quoted by defendant. to shew, that the partner-— 
ship at Natchez, if anv, was a limited and spe- — 


gial.one, sanctioned by Jaw that the plaintiff 
contracted with them as:such; and that. the com: 


alone,-and uot the defendant is bound 
contract. The right. to form such special 


partnerships is found in own-eode, as well 
as the-common law. books; and. whedso form: 


ed the members are alone responsible according Ba 
tothe: special termas.of association, and respon 
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ground. of defence, the. plaintiff's counsel. found 
it necessary hy calling on the 
the responsibility, of,the defendant, as 
member of a general, or commercial partnership. — 
doctring in, relation to,such partnerships 
well:settled—and :has.. not been contrpveried: 
the defendant's counsel: . ‘Phat, in thissde- 
of,partnerships, each and every. mem: 
should.be responsible for the whole debts of 
compote. founded: in reason, and. policy,; 
and, required by, the nature of trade, andthe — 
‘good faith necessary in commercial operation 
‘Che same principle is reoognized.in our own 
“code, butthe very manger in.which it is done, 
ghews clearly that the principle is. alone.applic- 
partnersbips.. After 
treating, of the, character, and nature of; special — 
the.code proceeds ta establish tie 
rules applicable to ordinary. patie 
_-nerships; and their special enumerationand appli-— 
 ¢ation to,this description of association, forbid-the 
extension to any other. Civ. Code, 304, art. 
cause before the court, sneh.ordina-— 
‘Ay-commercial concerns. between the-defendant 
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been established. (whichhowevér, 
existerice; has not been‘proved) then it has been 
be fatal to the plaintiff's action”: 
164 examine thé Which 
‘counsel ‘relies ‘to maintain 
against the @éferdant’ member ‘of’ 
Here ie nothing in’ thé ‘on, 
pleadings; or’ ‘the evidente adduced, Whith 
goes to’ shew'the existence of avy sudh 
‘hip, fs there ‘any thing in'weiting relied om 
support” the position, that the 
a member of the compaiiy: 
covenant, the is 
iéseribed as the Natchez’ Steam Boat 
the“defendant sighs ‘as cliairman thereof; the 
character of the’comipany, and the'authority, by 
 -whieli'the contract relied bu’ wad signed by ‘the 
defendant as chairmian,'is alone 1 
thelarticles of ‘association, the rales and recala. 
ties adopted for the government!ef tlie compas’ 
nyyandthe recorded resdtves vesting'the autho: 
thete:any thing'to be foundtin these deca. | 
antl which shews that the 
at were a common’ ‘commers 
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te 
company, as.well-as the regulations defiping 


objects were: the, purchase "087 


eam boats, witha view to.their 
upon, the freight derivable 


as indemnity. for the. funds. thus invested... 


wind, in one case-only, 


miade-of any-artidle, other.than, the..boats, — 


iidy:this.case: is expressly 


‘goarcity of, goods to be freighted for others rem- 
heavy. articles of goods, in 


members, of, the, company: were, tober 
not of.community.of monies; 


ov labour. (as.is essential 


but, by.subsoribing for stock, 
each member hound, only for,the amountof 
The company was associated in the-mode.by 
aah are formed, previous 


inborporations 
One: oftheir first resolyes-was.to petition their 
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ag the” agent” of 
Was were matter of form they 
Well ‘calted him president, or given ‘high. 
othér description as ‘that ‘of chairman. 

thie‘ defendant was tb béeditie Hiable'for the whole 

debts Which the compiny ‘would: by 


gle moment held out to the 4 
“PHS céitipahy, téo to’ 


dh-ageit, whom,'they call chairman, net 

He was by the ‘paytietit ot the 
thelr ‘atebunt, contract ‘and covenint’ 


‘be’ botind’ for the vf 
i8'to. He the and 
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and prescribes the the responsibifitiess 


position Ye" deenied ‘undeniable 


4 counsel for the plaintiff, no 
‘ttinds ‘tit,’ And in this "thse; “tn if 


“the defendant comes within 


‘By’ of “his office’ us’ 


relation Which the taw hae 


e@‘out and:made tim expressly resportsible, 


for debt Of the-‘company, wilede 


on, andin this‘case we shall'seatdh 


yet with strong and 
before’, ‘the cotinsel for: ther 


‘anil. implication ‘to establish 


Steam’ Boat Companys and 
secnmlby, to presume ther defeadantyndt 
ity 4 tmeniber bet, forthe 
whole debt the 
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ations/of the contracting patty. 
dm the argament, of the cause, ‘the: 
the plaintiff seemed to ditfer, as 


properly. be considered, what ie cabled inithe 
commercial.code, an anonymous ,partnershijx 
‘mous. partnership does not exist under a.sociat | 
of association, It is managed by agents or di- 
“rectors who are either stockholders, or not 
_ the, directors are only responsible for the exeou-_ 
tion of the trast committed to them, nor do they 
contract in virtue of their administration; any 


to the extent. of the interest, that the 
athount of their shares -in the’ association, and 
cannotrexist without the anthorization 


was eoniended, for the de: 


fendant, thai, formed as the, association’ wag q 
‘With the express, view (o incorporation, it shold, 
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relied on. 


that according to the 
34, referred to, this anonymous ‘asaociation. 
nin’ without the authorization 

of government. This cannot avail the plaintiff 


limit: their: association, that’ they could. 
an agent“ with authority 
make special contracts 
of the ‘character of the association; 
farnished the party, could only 
enforced according te such’ ‘has 


_ Aware, however; of the 
‘these special contracts, and ‘of the benefite 
derivable from receiving the sanction of governs 
ment, this company was formed with 
ed view to such sanction; and at the eatli¢st 
ment practicable, this sanction was. ‘obtained: % 

only reason why the'commercial code re- 


quires the sanction, of government’is; that dis 
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Lhe priociple found in-the 3th article ofthe 
circumstances presented. to the court inthig 


gage... a contract made, with, a company 4 
“so associated, with the view to the sanctiqn of 9 


gexerament,.and: which sanction, .was. actually 
-ponferved would be enforced 
good faith according to, a 
Can the plaintiff in this cause that 7 
has: been deceived by. a. secret .associntion at 
Natchez, holding, out ,false. inducements, 


deigned responsibilities 


chairman and made himself individually alle 4 
exceeding the hounds-of his awthority 

An. the contrary, the plaintiff acknowledges, 
all the papers necessary to apprise him fuk 

ofthe objects and character of the.association, 
Well a9 their. views to incorporation, .were ~ 
 Apbmitied to previous 40 making the cope 
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ny had “He had; 
the names 6f the subscribers, with the amount of 


“Stock respectively subscribed by each; and’ the 
‘knowledge that no subscriber was bound té-con- 
‘more than the amoutit‘of stock’ 


"The'statement of facts,’made ‘in the affidavit 
oft ‘Fisk ‘is ddinitted,’as having *béen dilly 


timony, subject'to the legal exceptions 
‘the plaintiff as‘to'its admissibility ; and, “these: 
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facts, 66 far from being’ at all controverted, ate 


mitted by the plaintiff to’be'troe.- Whataie 


these facts? the Chairman 


‘ofthe said company, proposed that’ the* notes 


which it was subsequently agreed ‘they should — 
“Be made, and as they were, thereafter; made in - 
cane of the Orléans.” “That to thisthe plata: 


tiff objected, and dtated that he did not 


the defendant ‘that: hie, together with two 
other members‘of the said (Rutherford 
should sign’ the ‘totes withdat 


any allusion; or reference to the covipany; 


this maile; he, the plaintiff would not‘be uitder 


peat. as Wer‘as the price and: Bris tne’ COMPa- Esst’n Dict 
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cecutin the oles for the, whale 

| defendant refused todo.this, 

aaying.that,he  was.not- and would not become 

in the: concerns of the said ¢compa- 
‘ny,:beyoud: the amount of shares.by him actu- 4 

ally subscribed. in, the,stock of said: company 4 ik 

that if.the plaintiff. was mot, satisfied with 

the security ,.wich:the..subscription dist. of said 

presented, apd. the-recourse which ha” 

Would have against the company, 8, then a 
-stitated.or against the several: members compas 
-ing ity all farther 

We will here only premise.that. this 

tables: because, it-neither inlarges, varies, com, 

tradicts or, alters.the contract:sued: on. 

_-geesito.prove, that, according tothe face of the 
contract, the defendant, was. contracting with the 
(pleintiff in the «character of chairman, as agegt 

forithe:.company 5 the contract to.xbe made,for 
their benefit and.on their. liability... And ,that 
the vlaintiff .not wishing to look tothe 

‘for his money, proposed tothe. ing 

lange his covtract,..to ujhis character.ae 4 
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personally bound, which the iefendant 
‘cepted the’ contract; and agreed to accept the 
Wigned by the defendaut in bis character 
OF Chiteman, ‘as agent for tie compatiy, 
originally’ proposed’ dad 

Why did the plaintiff state that he: 
Wish to the for his ‘moneyyaud 

thie defendint to become individually 
Wound) if he did not Know, anditwas 


tinctly understood, that the contract, as proposed, 


Wild fo be purdly-as agent, andwithte 
sélely tothe liability of ‘the contpanyvmid 
wé have: the plaintiff’s:oww positive 

that he was treating 
purely in the character ‘of’ agent; that 


7 


“he ‘was selling his boat to the companyyoand 


‘was to look alone to: the company forpuyiient, 


thathe proposed to make -the contiact 
ating wick the defendant posi- 


“defendant, without violating as well the sowid 


interpretation the evident: ant de- 
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an be had against. the, defendant in: his indie 


vidual character, it;,must: be- founded 


settling the principle that ‘a person acting 
avowedly,as agent, isnot liable personally. for: 
any act, legally done in his capacity as such,’? — 
court, after stating asa-general rule, that 


sno parol evidence can ‘be admitied to prove 
any: contract different, from that made by thé © 


bill itself,”? say “but this rule does not preclude” 


inquiring into the consideration, as in 


“bets between the drawer and yee of a bill 


hat was a case.on excang, ined 


hy the drawer. in his-individual character, and 


to.prove that the bill.was drawaas an agen 


and with the knowledge of the payee.) 


This parol testimony. went to-establish a- 


gency, when,the writing was-signed as-princis 


"ihe pl 


ciples of morality.and, law, totally different froin 4 
these, which heretofore have received the sanc. 4 


District. and. meaning of the contyacting 
f 
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fo. make acontract different from that which 
“wae made, and become: 


defendant refused: - 


ay further, that defendant 
ty to.shew a want of:consideration, and:any 
- cumstances of frand, or violation of good faith — 


on the-part of the plaintiff, which may be éuffi- 
gient to exonerate him from ’his'appatent liabi: 
tin 


The court then,proceed. «Hf, then, ‘Ludeling 


whole of. this transaction, and’that .withia the 


on. him because he is nota party to the contract, 


to ia, a violation of that evident 


“and, a8 it relates to him, it is without considera: — 
tion; and-the attempt on the part of the'appel- 


3 
4 
A 
4 
+ 
ledge of th ti bill i inding 
4 wiedge e plain e bill is not binding 
4 
4 
3 


at 


Lyxcea 


direct and gover alt contracts.” “ 
only asl of to’ test the 


the parties now beforé’them by these’ priicipfed, 
and the grounds for retevery by thé’ planti® 
found elseWhere then fiy the good faith 


which marks: bis’ attempt in this action to . 


individual liability tthe defendant, 8 Mortis, 


» Phirdly. We wilt ‘now 


| "prevented by the ‘pew itr bar to thie 


‘Under this pleas the ground. is; 
the no stich 


té stpport this action! 
“Wer in valid for the defendant 


the Natclied Stedti” Boat Comparty;’ itot to tHe. 


that he will deliver the ‘said’ boat: 
the Natchez Steam 
to the defendant that at the time Of the'de: 
Hivery tothe waid company, he WH makex'com 
Velyance vestinig title in the 


| 4 


as ‘aeent, ‘or tiémber of a partnet’ 
either gonbtal or special. ‘Let us see’ | 
hie has inewred individual linbitity; by 

‘tie eoveniints contained in the sued 
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q The chairman, board of directors and compas 
| of id compas 


-the manner following, 46,000 
"The company, not the 


at.the time of payment.of the 45,000 jlollarsthey 


will,execute, their promissory,notes tothe plaing 
for the residue, 50,000,,and.that they-(the 
¢ompany) will execute \to,the plaintiff a.deed of 
trust ; and that ‘the notes‘and-deed.of gustshall 
_ beexecuted.anddelivered by.the chajrmapiof 
the hoard of directors, in the name,.and-for,and — 
-on.the behalf of said directors and companys, 
one.single expression,,in this;whele 
tortured into individual coyenants.ou the part.of 

| the defendant. 

attached to.the. defendant, by signing;this writ, 


ing as chairman, it-was not.in the power ot the 


| conferred it on the defendant, could unquestign- — 
sbly,have conferred it on angther.. Suppase, af- 


ter,,signing this, writing, the defendant had 


signed .a8 chairman, or been zemover,.and an- 
gther-elected, would.not the. defendant; have been 

forthwith discharged even, from duties im- 
Poged.on.bim aschairman? Clearly. . _ After. this 
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discharge him.th The 
Gmpany.toa rge him therefrom. ‘The same 
power which created the office, of chairman,.an 
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could ‘hot’ any other chairman-of the company: 

have signed them with equal 
a8 the defendant? Most tinquestionably.. 

no individual covenaits'of thé defendantin’ 4 

the body of thé ‘writing, ‘and ‘that 1s execution 
as chairman, no: matter by ‘whom, was merely 

‘with: ‘the forms the company 

adopted, ‘by which they bound 

through their agent, | 

Bat, again, suppose 

action, in his for this steam’. 

ander this contract; ‘could he have recov? 

ered her?’ ‘Such'an idea would be 4 

could notérecover the boat, shall he 

made liable to pay for her, with no covenant 

his part‘to'do ‘so, and in direct violation of thé 

character in-which he contractéd—as well'as the’ 

cleat meaning and intent ‘of the 

pressed to-point out in’ this contract-any one. 
covenant, bywhich this action could be maine 

‘the plaintiff tell us, there is the defendant’s 

vate seal at the end of-chairman. This 
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gur'own: with,.others, have ventured to believe, 


of this mysterious wax, or scrawl: 


/The-authority (if any-was wanting). quoted by 


Virginia with ao LS, which in Virginiads 
sealed instrument butmadepayableinNew-York 
q heldto be governed:by the laws, of New- 


: 4 


defendant, is on this point cenclusive.| This 
ease is found in Johnson’s Reports, where 
jnstrament for payment of money executed in 


~ York, and to be a simpie contract. Warren yas 
Lgneh,.5 Johns. 289. Lest, however, this 
pound should be untenable, 
sel say, the defendant is liable, because inactions. 
 imsolido, the creditor may apply:to any one of 
the debtors he pleases, and refer,as 
Cade, 278, att, 108, & 1. Poth. Obl. v..270.... 
\Phis is, admitted. as very. sound 
defendant, butin-the same books.itis:alsoideciar. 
ed, that an obligation in solido, ie-not presamed, — 
be expressly stipulated. ‘There is 
in solido expressed in the writing-su+ 
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‘that a contract could be as well understood, and 
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THE SVPREME COURT 


1.263) 267; Wl 243, ivi Code, 2/3 
There: being. nothing i in this contract,: which: 
Porm. bind: the defendant én solido; then, say 
the counsel for the plaintiff, 
ing signed it merely in-his character of agent: 
to support this novel: position we’ are 
ferred to 4° Mass. Rep. 148, 5 East, 148;°8 
1 John. Cas. 319, 9 John. 
By examining these cases they willbe found 
and to fall far'short of establisl- 
the defendant’s liability in the action. 
Parsons says, ‘decision of this’ case” 
depend on the-construction of the déed.; 
If the defendants have by their deed, 
ly -undettaken: topays they must be. 
appointed by the directors who” were 
agents, and it did not appear that 
had given the directors, its immediate 
power to substitute other agents; by ‘whose 
tracts-the.company should be ‘bound; and, the 
judge said, that not: appearing, he 
‘presume: it, without seme evidence. 
East, 145; is. of: the 
obaracter, and was a’ case, where one bound 
himself, his heirs, pot as agent but. for 
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a failing to-shew the real character of the agency, 


Dear the same aspect,. and-will be found to-have 
--covenanis.in their nature individual, or cases 


or those who have. sued. as 


~ eases from these to induce this court to unsettle — 
all the pringipies. they nave so. often and 
dong, sanctioned as to the liability of an. 
‘as well as disregard the provisions of ,our own 


code. which deciare that the covenants by which 
the. defendant is to. become bound. in this case 


be expressly stipulated, not inferred... 


“In no-view,.which we can take of this 


does there appear su‘licient legal ground 
to enforce it against the defendant. Should, - 


"however, the court differ from us, and ‘be dis-— 


posed to. attach any legal responsibility to the 


The fourth of. towit: ‘That. 
false and fraudulent artifices. and -misrepré-- 
sentations, the. plaintiff. ‘induced the company to 
"purchase. the boat, for a fall and: fair price, ander 
assurances. that.she was‘in all respects, a-ound, 
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wholly failed: to deliver said: a 


plaintiff as to his representations, &¢. coms. 4 
cerning the boat, but which was objected toby. | 


the plaintiff’s counsé} upon’ several groundsy: 7 


and amonget others, that. there’ was: no age | 
tiot.of fraud itr the pleadings, 
This ‘is: rather a ‘singular ground to take: 4 


this court, open as are all its avenués to 


unshackled by the subtleties of special pleading. 
We ‘had supposed; that’ our’ allegation, : of 
thé casé, Would ‘have satisfied"a court, 


représentatiotis, and inducements held 
out to the cot»pany to purchasé ; and 
the readiness of the company to receive, if the: 


plaifitiff was reaily to deliver, a soutid eubstan- 


tind beat; such as he represented 
_ to ‘be, but; that the said Jasper; Lynch, not tee 7 
gatding his obligations to deliver the 
boat Vesuvius tothe said company, refused 
foatos he, said plaintiff, falsely and untrily 
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whether 
7 to: alledge the plaintiff. made certain cove! 
Rents and representations which he wholly dis- 
» regarded, falsely and untruly alledging pretexts — 
therefor, is: not an allegation of fraud: suited to 
thie’ views: of the: plaintiffs counsel, it: is 
ciently soto reach. mind. of» this: 
lightened tribunal ‘seeking ‘the purposes 
"justice rather than the restrictions which deny it, 
This’ allegation. would: permit: parol prouf to. 
by the strictest rules of pleading — 
found in common law courts. Here no allega-. 
would be necessary, but the court would re- 
‘odive-the rent Gee: general 
A great variety of cases have been quoted. 
cuinstances parol evidence can be properly. ad- 
4 vary, oF written 
tending to shew 
jnvall eases where words: ate’ used: -ambigu- 
us in their import, and the explanation of which = 
tracts in all. cases’ where the parol-evidence. 
| will not vary, enlarge; alter or contiadict the 
Writing; but where it’ goes to:explain doubts 
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has parol evidence been admitied to 
contradict the writing, and:this too, where: there” 
hag, been; no. allegation fraud or imposition, 
counsel, must be received under. citer om | 
pales laid down. In regard -however.to the 
rules of evidence, they are in themselves entire. 
arbitrary; growing out of no fixed: 
-but finding: their-erigin ina. great variety of 
@s inthe books as each respective case. presented 
feature, -Anil Fonblanque is well.” 
Justified in the. idea, that, there. is, 
no rule.of evideuce, except that the best testis: 
| _ mony in the power of the paiysoall be admit 
perly,viewed ag a bill in equity, seeking specifi 
performance ; and.the counsel for the plaintiff 1 
"found themselves wholly at a loss to avoid 
Conelusive authority from Phillips, in, page 
where the anthor.after taking a clear and come 
prehensive'view of the subject, lays it down ag.” 
settled ; when a court of equity is called on to’. 
decree specific performance, there the party tobe 
| is admitted to shew that under the 


i 


oF THR STATE OF LOUISIANA: 
‘ouch evidenow’ matter of defenceman ist, 
is-very frequent itis used to rebut-an equity. 
a Phe agreement you seek, says thé defendant, is 

not theagreement I meant to performs-and then 
he-is adinitted to prove fraud or mistake: The 
page 450 ‘says; the general 
_ ple appears ‘to be, ‘that-inanswer toabillifor 
specific performance, the defendantmay suggest 
and ‘give parol evidence upon the: of, 
The’ counsel forthe ‘defendant might, 
With the most perfect ‘confidence yield all 
the” bétiefits derivable‘from the common law 
authorities, and: safely relyon having the 
fission 6f the parol! testimony offered’by théia 
by the rules» laid \down in 3 Martin, 
where “after ‘recognizing’ the general prititiplé, 
that parol evidence cahuot bée'admitted to’prove 
cUntract different from that made by'tle bills 
_ court further say, that this rule 
prevent inquiring into the consideration, and 
‘the party is at liberty to sliew a’ want of consid- 
_efation, or‘any circumstances of fraud ‘or violas A 
tion of good faith onthe part of the plaintiff. 
_ ©The parol testimony offered by-the defendant 
not to prove contract different from the one 
relied on, butto'prove a want or failure of con- 
sideration 5 boat, ‘which wae 


~ 


‘ 
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boat, when ‘in fact she was decayed and-rotten, 
= as‘greatly to reduce: her value. To prove. 
that her defects are so great, that hed they been’ 
so far from 
‘Torweject: this:testimony vis to. 
principles sanctioned: by our own, as-well as the: 1 
common law, authorities, and close the door on ‘a 
facts essential to. just and equitable interpreta- 
tion of the contract, really intended by the cone 
tracting parties, Powel on cont.-426, 
Herm. Rep. 6, 4 ‘Dall 
426,83 Dall. 506,°4 Binney 587, York 
4%: East. 809, 5» John. Johnsons 
Martin, 640. 
we: are thoi of frend, 
Rs want of good faith in this transaction on the 
-partof the plaintiff, we need only.call.the atten- 
_ tion of the. court to. various, inducements, bald 1 
out in his letters, .as to priviledges and. 
“the company would secure. by purchasing 
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bit gives thie company a solemn warting 
By which to deter them from purcliising other 
Boats. Tr thé same letter, the pldintiff aldo 
apiéaks of his desire to. “evince a spirit of Gan- 


aiid: opénness of dealing with the com- 


| Tn otliet'parts OF the record, the plaintiff — 

found urging the defendant to become indi-: 
idually’ bound’ for the debt of the 
he positively ‘refused; and the 
ultimately with coficealed and feigned views, 
himself acknowledges, recvived the contract 
1, for and on account of the company, ia the man- 
_ proposed by the defendant. The plaintiff 
aftenipts to justify this conddct by the facts, — 


ed:in his affidavit and found in several parts ot 


‘record. 


‘The for justification, that 


béfore he received the cotitract! of ‘tie defondalit 
chairman, he consulted counsel and 
aathorities, and satisfied himself that the défen- 


dant would be individually hoiind for the debt, 


wt ithstanding he was contracting as agent of 
» "Phe plaintiff, fiowever, took especial good 
gare toconceal the defendant thé new views 


of individual she 
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tract, not only with the full belief.of the defen; 
dant that the. plaintiff was satisfied to look to 
_ the ‘company, bat with,the express declaration; 
by the defendant that he was not and would not 
become responsible for, th company; and that, 
before he. would, incur the obligations, now at, 

attempted to be euforced against him, all further,. 
megociation with the plaintiff must,cease. 


«Fraud is defined by. the books:to be “the: are: a 


tifices by which, one man -deceives anotherd?. 4 
‘To say the defendant was not deceived by the 


plaintiff, in.the manner in which this.contract 


was. obtained, would be to contradict the plains 


tiffs own on which he for hisj 


tification. 


Tf fraud be too an for ting 5 
deceptiously obtaining from another a contract. 


incurring (as the plaintiff now pretends) not on- 
Ty greater responsibility than the party. believ-- 


ed, but, which he declared he had not and would. 


not incur,. and that he wduld not even negociate 4 ¥s 
with the plaintiff with ‘such views, it will 
swer the purposes of justice to inguire whether 


this conduct was in the « spirit of that candour 


and opennegs of dealing’’ previously professed 
by the defendant. Was it sanctioned by, that 
which difect and govern 
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dble' chitraote ‘tothe plaintiff in whtiel he 
appear, before ‘cant’ ask equity ‘Of anottier ? | 
good faith’ to’ boat,’ fepreséntit 
fall’ alld fair price! dnd 
good is t6 With”a ti? 


principle ‘of tight and justice it 
Mich of tlie’ tinte of this’ court’ had been 


pied) not improving that this‘is 
purchased by the company; but, proving 
much she is rotién “All'the! 
witnesses agree ‘in proving her essentially — 
defective and, trace the’counsel forthe plaintiff 
to the alternhtivd’of the resorted to’ 
for'pretexts of técovery, aiid you find itiak- 
laborious “calculations; not! ‘prov ve" the | 
beat 'sach “as was répresétited, aiid Coven 
she ia “only Yoltento the valng 
of some’ 10° ot when the 
below has determined, that the testiminy™ sanc- 
| dimunition’ froth’ her price ‘of'29;000 dol- 


counsel’ resfiond to “the? 


 déveptions by which this ‘corltract’ was’ 


that the over 


¢ 


is ‘easéntial ‘to give that equit- bias : 
1819. 
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and much learning both from the living and dead. 
languages ig pressed,on us to proye, that 
 Boravce of law will not excuse ys. ..We should: 
be wanting in proper regard to the unders: 
Standing of this court, to occupy: them it 
ing the difference between i ignorange of law, ang: 
the deceptive manner in which the plaintiff’ ine: 
@uced this contract from the defendant... Withy: 
out wading through the long, list of authorities; 
qnoied by the plaintiffs coungel on this subject, 
Wedeem it.only necessary to call the attention, 
Of the court to the, principles, which 
Konblanque,. certainly amongst, the chest aus. 
_thorities from, the common law hooks, and pes 
caliarly entitled to be relied.on for-his ableaquis 
ty, treatise, declares an’ impediment to the 
to be ignorance and 
either in fact, or, in law; and if the mistake be 
discovered before any step ig 
iti bat jum he should have the. likers 
author refers 10, the of the 
law “that there is no consent, where there: 
says, in. the, application, of this 
Fale, it. material. to distinguish, error i in, cits, 
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| by.- signing this contract (which, however; we 

trast has been clearly shewn he did not) 

his error that be was so binding himself,coupled 

“with the’ positive declarations, “that he: ‘was 

would not become so bound andthe ad: 


q concealed views of the plaintiff, when 


obtained tas contract, notwithstanding bie 
4 a vious professions of candour and openness of 


dealing, would: clearly bring 


contracts; did the defendantiever consent 


moment believe that the ‘plaintiff. would 


‘ebtsined this contract from the defendant, if he — 


-had entertained the most remote idea thet the 


Flaw would attach, or, the plaintiff would. Soll 


j ich induce the con- 
and error inf cincumstances which induce 
\ 
7 
~ q 
j 
At 
4 q 
i 
. 
A 4 4 


Fiily, 1819. 


the defendant under the contract? 
would’ have'influenced’ him ‘net to” make 
"contract, had he been undecéived’ at the times 
according) to Foublanque*and:the authorities to 
which he refers, this law ‘shall excuse 
and the coritract: be vacated.» 

as to” error in fact,:can’ any rational 
‘mind, for moment, doubt'that the defendaitt 
was. ‘real ‘situation of this 


-timony:cannot be rejected, by 


established) :in'3 Martin, for it only goes*to’ the 


consideration and not to ‘alter the conta) that 
at the time ofthe’ 


And; vet the ‘vary 815,000 


te! tothe loss which’ 
would*sustaid'by making her, what'they 
 edethey were “putohasing, a! soutid) good" 


Even the plaintiff’s own éxaminers and’? 


porters declare:that on thie tarboard side a tia. 


jority.of her dld!timbers ‘are'defective. Other 
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are not defective only, but rotten... f 


defective, 825,000 of: less value’ than you: be- 


1 t ea th Kime of and yt 


which talent and ingenuity bring to: 


instead of | shia, the: 
giver, an able and experienced builder and.mas-_ 
tercof vessels, and.whose' character for‘integrity. 

proven to be wholly unimpeachable, (Ay 
Seguin) _swears “that there. are five. classes 
of vessels, and that, was he called’ on to,class, 
the Vesuvius, in her present condition for.the 

} river trade, he would place ber in the last, on, 

fifth class. And, yet in the great variety of 


the;,aid-of hopeless cause,.we.are told thatit. 

ig. no error, which would: have influenced the: 

parties i in making the contract, or; which should: 

influence the court in gree 

“Ha the, defective and rotten condition ofthis. 

known:to the company, can:the most: 

incredulous mind believe, that-it would notronly 

_ have influenced’ them in’ the: price they gaveybuti 

have deterred them from purchasing ale; 


«What! Gitte the.fillest price forthe besthoat 
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which Lam happy to-réfet, it 
which he-refers in Pothier abd’ which aré shite 
tioned by Domat and other ablé civilians, 
would. reniark that Fonblanque is 
anthority~ trom Americah reporters. Foie 


ide it is wholly. uhimportant whether it 4 

produced by fraud, or from anyother 

@rror, whether of law or of fact, which might % 
fairly be considered as influencing, or indncitig 7 

the parties to contract; or abstain from contracts) 

had' they been undeceived in their error; of 


only-necessary to shew that the defendant , 
‘Was im an error as to the extent of the liability” | 

supposed lie was giving, (if in fact he gave” 

aly) or, that he,was in error 
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do 
that the article,sold. proves: different from 


7 is *such. as might: ‘have ‘influenced 


the;price.‘at:the time of purchasess 
Bonblanque found himself, bappy, ig deriving — 
information, and we.shall have cause to regret 


q our :inapility te.the just application of thé sound 
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wherehit, alfecte. that. quality. of it, whichythe 
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iti is immaterial whether‘the de- 4 
horitiesthat it is immaterial 
P 
hg 
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jo.eay the. least,in-bad faith 
ned,.and attempted tobe enforced... 
4 by the consent. of the parties, and. 
ia | $ 
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age 
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3 agtoement being formed by the: intety 


perfidious dealings, of sellers; and: that: thé 


~ "dient of call ‘have! ay 
people’ bay ‘things. employs 
theme fox which they are destisiesl, 
fourthsengagement, which the seller ie 
the»buyery to’ take’back the thidg' sold 
for its -use, or too troublesome on td dis 
minish the price of the thing, whether::flie de 
fects were known: tothe selipr or -wioty and: 


Bince it is -not possible to. -restrainvall sthe 


would. be. too great to disgole at | 

_ in ‘question: sales for 

in the thing sold, we consider- ohly, « 

‘défeets-which render the things 
for the-yse for which they‘are bougtit and 

titer, tender ‘it~ so:linconyenient, 


ay! 
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Avcontract hes pb effectexcept 
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4 Althongh the defects of the ting wete 
i unknown-th the seller, yet may: pro~ = 
curd a ‘dissolation ofthe sale, or-an abatenienb 
casion for'it 5 ‘for, since.people 
Reuse; if it to have defect, which, 
Winders this use oti téssens it, thewellerionghb 
thing sold were unknown the seller, hé shalb 
q be hound: not 
4 4 ‘abate the. price, but likewise to: 
“jg: houndeto warrant naturally,, and thab quality 
wanting, or thatvevenithe thing 
a ‘gold shappens: to: have! the 
the 
the qualities which he has:expressed’s 
knowledge which he 


a 


circumstances, either the sale-shail be 


good order being mere teclinical terms, they 


dissolved or the price art. 1% 
obliged to explain clearly and) 
distinctly, which: is. ‘the. thing that is:sold, im 
“what it consists, its qualities, its defects, and 
every’ thing that may. give occasion to any errory 
om misunderstanding and-if- theré is his 

words any ambiguity, obscurity or other 
they are. to’ be interpreted against: him.” Jd 
the greatefforts made by the 
plisintiff’s counsel to prevent the defendant'des 
riving any. benefit, by: resorting to the rules of 
 the‘common law for the‘adntission of parol 
expldin doubts. which might arise ‘as 

_ Gition of the boat; they say the plaintiff has only: , 
covenanted to deliver this boat in “good order”; . 


contended for the right to introdace’parol 4 
mony to: prove what good order means ; . 
words... 


and above all, to enquire whether 

* 
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order, vessel, meine her to 


.  ent-confidence, that ‘if the Vesuvius wasiin-a 
situation to perform a voyage the plaintiff hind 


a and relied with greatappar- 


hia: contract, andthe ‘company 


is porhtps, the rat 


Natchez intended thereby only: to: purchase 
mboat capable of performing merely: a voyage; 
words good order had not been insert,’ 
ed in the- writing,’ din 
‘down Martin, parol testimony wonld bere’ 
-eeived to go into the consideration.’ 
"The sole consideration with the company was 
“the boat, and any proof.to shew, that:she. 
rotten or defective, in whole - 
‘Shall the defendant be:phiced: 
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ity, which 8 == 
Fi 
4 
q 
« 
4. 4 
é 
: 
- 
» 4 


to Support them. Souie of the | 
"that atboat may be-essentially rotten (one witness» 
tant timbérs).and yet 
imother witness, captain Rinker, whose! 
perience--and: character:iguarrantee | 
be: most essentially rotien. aud defective, ind, 
therefore, according to: this testimenyy: notin 
good order,.and, not being in -gobd-orderythe 

was not’ bound.to receive her, 4q 
testimony torthe forve And’ meanttig: > 
6fthese wordsie'torbe by the plaintiff, 
Jy with equal forces ‘mast if'avail the defendant, 
courtfind: any ‘necessity’ to travel out 
ts; the ha object of 
the golden tale by Wi 
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have proven that:the defendant represey. 
1 "lieved that they, were buying; all fespects, a 
ption;* she’ is proven, greatly defective 
rotten; “ail far-from’ being the’ first, A. Segaim 
_ is asked, if be would deom a-vessel im good: or- 
“dér Whiel’ he, had been promised'for convoy and — 
“gepresentedas: a fine substantial vessel, the:best 
whence she’ sailed, and the'vessel; ‘upon 
examination, turned ont to be essentially defee- 
important timbers rotten, and“Only 
tebe ranked in the fifth or last class of vesgels. 


‘ ti 
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the company ive eon 


Tere “merits of the.cause, ‘than dif. 
and 
Wholly itn cantiot:b6 denied mith 
an Whe. course of the 
44 Gooper. notca very dificulk, 
farce of by nin avoid’ 
he ability, displayed in the vergument of: 


A unless he expressly..wartants. theeffects soldo 


containing the favorite: principies.re> 
oncby;them to. support the action, would 
bythe 
merciak law, in treating the subjectof 
bat the vendor is not boundyte answer 


‘be'sound:,and good, on.unless he. knew * 
be otherwise and hath asedhany art to 
‘them; or unless: theyzturn out different ==. 
from what represents them. tothe byes 
Ttwill hardly be contended thatthe 
was represented to the company. Sothati@ur 
 dastice Blackstone. 2 Blacky450,451,. ~ 
Professor, Woodeson, if not with«theysemia 
aplendor of reputation which 
ed, followed in bis .wake, and, might fairlybe 
"considered. as deriving: all, the benefits; of; 
light;shed pon the ,course of 
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Tn treating of he the 


law w relating to this eubject,-a very 
tious. maxim, yeems” long to ‘have pr 


Emptor, signifying that. it was 
_ business of the buyer to.be upon his guard, and 
he must abide the lose of any imprudent pure 
chase, unless the goodness and soundness of ple 
things sold are warranted by the seller, How. 
ever, itis’ ‘now exploded, and more 4 
has succeeded, that a fair price ‘im. 
plies a warranty, and that a man is not suppos- 
money, without expecting an adequate 
But to-come nearer home, in South. 
‘ity, 9. =) Bay, 380 

of the. of common law seem dite’ 
to confine this doctrine to horses. Tn the 
mame of reason, why should-not. the maxim be 
gniversal?. Is there any thing, in the character 
horses, which consecrates the principle?’ Tf 

in resard to them; would it he ‘unjust in 
pigs rd to the hidden defects of a steam boat ? 
wi is position is well examined in Brown’s Civil 


which, was expressed or. alluded by the q 
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the'title and estate against all defécts, 
they: ‘were or were not cognizant of them. 
 Doinat: and: Potliier sanction ‘the same 
ciple,» Judge: Cooper; alike 
théwariety and extentiof bis scientific and files £ 
the counset in 
_mentaries on the: law, ren 
sanctiow to” the ‘principle 
warrants a sound commodity?” 
into view authorities ‘from ‘the common 
‘law io opposition to this. principle, and the 4 
proceeds : “this seems tome mostdemoray = 
izing principle. of decision, know of no 
gument that can be adduced to ‘prove. That. if. 
give $100 ‘for a ‘cominditity tliat onght tate 
ten. You tlie ‘eller krfows nothing of . 


q 
hy 


thing pretended to was reasonéibly. 
that price. the ‘buyer’ relies ont the q 


séHery ‘can the ‘buyer cheat thevdelier; 


Whiéreas the seller (dinder tie . 
‘janine instances ‘of 'tény may cheat:his buyer 
7 with: impunity. The tule‘of eaveut 
to: be-changed into caveat venditor:? 
tothe law that such’ a maxint (as | 


Gontended ‘for as the’common 
be ailispted, and L-rejoice to see 


‘df thé’ Soath-Carolina benith has revolted 


Judge Cooper:proceeds to’ say thatthe: 


chancery suppunt ‘off this ‘rule: (and! 


which’ contain the docirine*contended for by: 


counsélj)° ought to be classed 

Justinian, 609; 40; : authorities there: 

‘quoted. 2 Bay, of end | 

for the’ plaintiff ‘should manifest some” 

dvéesidit to’ the priticiples: contended for | 

Codper*and other civilians. ‘Apply them 

| tthe: doottine of 
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far from the 


a and the gentletied, ot Wodrd ‘with 4 


did not pretend, contd ike. 


Boat, one’of thé’ génflémen off 


they Supposed the’ timbers which could, 
not see, Were all 
the them the, 

Gun 
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but ‘the 
we are told that the; 

tendered to the 

this situation, was tendered 


feriot, and comparatively worthless 
r 
x 3 


We.saw that..it did. 


¥ 


onder dhe agreement, and 


the institution af 
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month after, and of which we had:no notice-or: 
(inférmation until it appeared: 
tial: ofthis: cause :, and: not equally.clear 


receiving,:the,said buat under the agreemént‘of 
November, 1818, as we doihotfind:hes 
in tligstate of soundness, and fitness'for service f 
which that ‘agreement: requires:”; . But we 
informed: by ‘the. plaintiff's: counsel, ‘secondly, 
that-we have admitted performance ‘as: to. the: 
| » cannot-now object to: its 


not feel authorized to receive, and must dechine 
a 


‘Two'cases are referred to of decisions: ‘in 
New-York, where the time of 


_ large; &e2?.and proof: of a positive agreement:to 
enlarge. was. given. .We: will. not. retort: 


the:counsel of. the plaintiff-his-notions:as-to spe« 
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4 
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tionalone, if no other existed) was:justified im 
diiyingto the plaintiff, imhis letter of 
February, that we (himself and-colleaguesinet> 
‘ing forthe«Natchez Steam Boat Company)do 


ing, -as-the .court- says, 


in 
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East’n, District: 


be-satisfied with “referring. to.the.record for. 


any condition of an instrument under seal other 
an instrament of equal dignity.” We 


this admission of performance,”.and.see Low. 


far it goes to.support the plaintiff’. pretensions: 


“With respect to it. The witness of the plaintiff, 


‘plaintiff: had ordered new ,beam “from 
engine-was otherwise in good order,”® 


says, “that the plaintiff;shewedthe del 
_ fendant the head beam, and mentionedthatit was 


the only thing defective about the engine, and ihat 


» 


(BStraightened indeed must: the’ onl q 


he ‘been for ground:to stand upon, when he resorts 


‘e@ to this casual and qualified. language find | 
 atformal and operative waiver of au: 
‘condition in an agreement! 2.:As.to the boiler. 
Ofthe: very great inferiority of. this. 


 ‘Part-of the boat;: we have. 


‘mony of every witness: examined. At is old, 
hasigivenway in seyeral piaces»:may last for. 
tweive months, but. is at presen: teo: weak 
the engine. ka fact, as.to- this 
Buti i alledgpd: that wae, 
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fally,jnformed upon allegation a 
any: evidence. The testimony 
tovestablish it, ‘But whether or.not; the state Port 
ment of Griffith can be broughtihoine tothe 
lated todeliver a boiler in good order, and itis — 
“equally. certain that he: failed to do‘soyexdept 
im the particulars of oifand 
opal:the defects, and of paint exhibitanimpos == 
ing exterior. . Qu’ these fwo points; thenywe 4 


which. no, subieriuge can elude,nor any ingeads 
City pervers,. Kirst. ‘Chat-the machineryof tlie 
steam beat Vesuvius, on thé 19th of 
4819, and thence tu the 24th of March, wasuie 
‘thatoif ‘the; machinery hadbeen inorder, 
von the said-#9th of Mébruarypadd 
thirdly, of the:hull of the boat 
the refersto the “repo, 
antes may ‘be proper to temarketliat we 
sto the thiswe 
a port-ab testimony. sworn 


i 


itis-npon the record, however, it-may 


to,remark upon it. ‘The signers of the reportare;. 
AllenGorham, William ©. Withers, Charles" Ky 


Lawrence; H. Harding and Andre Seguih—the q 


three first, named! were selected by the plaintiff,” 
__ Sader an agreement botweow the-dofeny 


ferent persons, 40 ¢xamine and: report on thé 


condition of the Vesuvius. That is; ‘Gorham, 
who built the hoat, 
ip ber machinery, and Lawrence, who was 


employment of. the . plaintiff, as” master: of 


the Orleans for some years_ previously -to her, 

gale. ‘Hardingand Segain, the only examiners 

of the five really. disinterested, were chosen by 

‘the defendant. these five, only Gorham,. 7 

Withers and Seguin, were examined-6n the tri- 

below, . Harding was absent, and when: we 

Offered to introduce. Lawrence, the plaintiff ob: 
jected on the score of his being a stockholder'of 


the Natchez Steam Boat Company, andthe 7 


jection prevailed ; now. it'is manifest, that the. q 
feelings and propensities of Gorham, as well-ag 


his interest and character, went necessarily to 


"shew the condition of the boat to be good: 
sinted'moreover by Seguin, that he-never before, 
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A dong: ‘knew. an instance’of the 


‘of dtvestiel ‘being ‘out. of tHe 
 chavagter of Gorham’s ‘testimony miarke'stronge 
retin it is partial, involved aid = 
Gnconsistent. William C. Withers, another of 
the examiners of thé plaiftiff, confesses that 
| was guided more ‘by the opinion of the 
itmiportant fact disclosed Wy that, 
his‘Opivion, the Vesuvius bertePorder 
‘Was rotten twelve months before was “sold, 
‘was’ then in trath the offy@kilfuland == 
Disinterested | perty the report Who"examined 


lat the’ time. ‘This is stated froma conviction. 
its troth; and not’ front any belief that'in the 


testimony the efforts ofthe 
the order of ibaa could 

steam boat: was. described 
the Natcher ‘Steam Boat Company by the’plaiin- 
ti fine, strong, substantial boat; the best, 
on the river; ‘a boat, in ‘fine, of which“‘the- 
character was’too well known to need cominent™ 
boat ‘was described, moreover, ag havingg§ 
“been rebuilt, and launched onthe tetof Janum 


— 
4 
4 


4 


muder circumstances which. gave the 


the on board, bopad from. | | 


gy 


New-Orleans for Louisville, 


chance; of examining oF discovering any Aa 
defects, We fiud.thatia committee, of; the! | 


pointed out to shear in-the engine room, as indica: 
tive of-her, sttength and the sabstantial manner’ 
dn which she, was built, the, wagnitade of her: time’ 

bers therein, view sbut.on oneef thisscommities 
Mating to the,plaintiff that.he 

parts of the boat were as sound and substantial 
ag those which they had an opportunity of exh 7 


amining,.the. plaintiff. walked do of 


Ahe boat, and the witness did not. hearvhis 
What that reply: was, and what it was.not,we 
satisfactorily. determine from. ‘the 
characteristicks of this transaction. 
To-addition to this brief notice of the evidence, | 
it-relates to, the. representations of the plaim- 
to: the, impossibility. of the | 
the latent defects of property, aud: a | 
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finessound substantial “boat,” the: best 
Fon theriver, the ne plus ultra, 
"head the evidence is clear and distinct the Veow? 
vies was not only not the'Paragos'thus described): 
was’ boats of ordinary 
© tensions. -The defectiveness and rottenness of 
bull. were such, that ifa sea véssel, 
a 4 tothe sdme extent; she: ‘would have beew con’ 
and altliough she mightengage inthe 
river trade; and' van, it’ the 
with: for: twoiyenrs; 
prefer-tha' other for the transportation 6f his’ 
merchandize ‘or himself... We: find, 
4 af. fested by. the ruies governing insurance 
this ne: pins ultra would be‘classed inthe 
dth'or most inferior class for the river trade, buf 
if destined for any other4rade; 
the winds or the-waves, thatshe 
worthless to be classed at ‘The testi’ 
indéed every cit 


Wis attenipted to be shewn by:Gorhau that one’ 


¥ + 
3 
‘ : 


erage, character, &c. But, was the Vesuvius, 


racter of A. calcntéions, 


to, "The exhibition of Gutham’s testi 
by the plaintiff’s counsel.is followed, with’ 
greatfelicity by.a kind of algebraical calculations) 

as to the relation of the parties damaged to’ the 
whole; by. which it would seein that the. 4 
parts only bore a. proportion of about one seven: 
_ tieth or one ninetieth to the entirely of the ma- | 4 
terials composing the boat, With the same pro. 
priety, as regards the merits of this cause, might 

the: gentlemen have occupied the time of thie) 

court in endeavoring to prove the relative mag: J 
+ nitude of the soul 10 the grosser materials of the. | 
body. The plaintiff went into testimeny in the, 
below. to shew that the. Vesuvius, traded 
Natchez, in 1814 and 1845—and, that since ihe: 
‘Natchez Steam Boat Company must have known’ 


“fepresented as a boat of, or 4845? 

_ No; she was a boxt rebuilt, according to there. 
presentations of ‘he plaintiff, and launched 
the ist January, 1817—this is shewn by all the; 
testimony : aud -thé: plaintiff when» exhibiting’ 
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q Gwolt-nport the rebuilding, and:ilastented the 


dorable timber of Louisiana, white her keel 
timbers: most aubject to exposure and decay; 
and most essential to the value and security @f 
the Wont, and wholly excluded froméxemina-- 
was’ ‘the finest’ boaton the river: 

‘opinion proceeded: from the-idea that she. 
not! been repaired simply, bat rebuilty ame 

go rebuilt as to make her a8’good'ad Het 
q appearance in the water Wid not conflictwith 
this prevailing idea, but the plaintiff knew the a 
marine architecture distinction is'taken 
and repairing : the giving 
vessel a new keel, te that which seems necessa= 


4 on the-old keel; it is usually denominated a 
pairing,  Reev. shipping, 
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as) authority, and the testimony shews that not a | 


only the keel but the. futtocks and the most essen-. 


tial timbers of the hull were. all old and rotteny. | 2 
The: on by the defendant: 


Bot, only aver that, he was ready, ar 
willing,..and competent to perform 
Whis, principle, as well settled by the common 
“Jaw: bouks, aud has received. the sanction 
court of the United ‘Staves. “i 
the time. of delivering this boat. the 
was to make. aconyeyance vesting clear: and, 
perfect title. to, the: company. So far from ‘ten: 
this conveyance, has not it was. 
» The counsel. for the plaintiff meet this ground, | 
of. defence: by: “saying that the court can make) 
conveyance a condition. of their decree. 


is rather a, novel. doctrine that the court have,the © 


_he-hasnot made out forhimself 


The.title papers of.the plaintiff should, 1 
Deen exhibited, with a. tender and conveyance 

There is nothing before the court which would? 
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7 Wa por tte Dae 
Can they ries propriety decre thatthe pli 

execute a conveyance vesting avcleat 
andindispuiable title, free of all liabilities'and 

cumbrances, until he has clearly shewn ‘himself. ne 

"Phe court would this on 

‘plaintiff ‘before. he ‘recover, 

‘well established rule of law, that ntaltiplicity. of 

not be encouraged. ‘Tf thé'court 

Was to decree in this case in favor ofthe ‘plain- ee 
-tiff, and it should afterwards appear that 
sufficient title; it would, drive ‘the 

the record evidence “shewing that he has 

long since abandoned the boat ; 4 
‘ed and put himself in a situation to deliver the 

Boat; much less make a title, to 

the plaintiff must prove'that he was'prépared to 

tender and pay, if the defendant was ready to 
receive; and ‘even this is ‘atelaxation fromafor- 
mer but more rigid rule: and Wheaton 
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July, 1819: 
wn 


Wheaton, 200.0 
_ sixth ground relied on-by the defendant 
igythat this contract was not proved 
gable to recovery. « 

wan intimated by the coe, that the quése 


had been’ adjudicated in a former case, 
We fiave nat been able to turn to. the case to 
Which the eourt alluded; and, as wid 


know, the extent of its 


tation of confidence on our part, on this question, q 4 
Willynot be imputed to any wang of regard and.” 
deference to the intimation to which we alluue.. ‘@ 


_, Whe principles « of the law: of evidence, hows 
ever unsettled in many respects or subjected. ye 


the fluctuations of opinion. xasions 


systems, are under ours, on this 4 4 


regulaied by positive law. | a 


As the proof of Shins be consid 4 


“ered as.applicable to the rules of evidence, ag 
well as remedy enforcing 


counsel, to he.consistent, they caynot object. to. 
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 -wanced. Oiv, Code, 306, art. 224 Qdly. Byithe_ 


signature of the party being” proven-by: one: wit- 
+ TN) ness who saw the obligation -signed, or, by two 
persons, skilled in-hand: writing, appointed’ hy 
‘the: judge for: that 
art. 226. 


or disavow his signature. Civ. Code, 306, 

art. 225. If he avows his signature ii amondts 


a execution of ‘the obligation? If-he dees 


q the ‘Ritts ect forth the’ petition ‘such.a formal — 
disavowal of his signature, to an act under pti- 


will the on the: 


qa be deemed an avowal of such -siguature, fur it 
je.certain the act must be established-ia some 
“Sway, and if not establi-hed ‘the 
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formal disavowal, the act is to be considered’ 
=. ‘nial however general. a 
«by default, without proving the execution of ‘thig 
writing. ‘Shall our rights by. 
denial of its execution? 
eapasal fr the plaintiff . 
‘that this‘éxecution of the contract must be prov- 
_ed,or no recovery could be had; and great paing 
and labour’ were evinced to. obtain the proof 
thiat was produced; and what does. this 
amount to? Not*to the proof’ ‘required by our 
fendant'and the witness. 
And how i is it that the counsél for tlie 
tiff" obviate the difficulty ? “By telling us ‘they 
‘have given the proof required by the principles” 
of the common law. Onur situation is truly 

one, if this happy. facility of calling in. 
the common’ law is to render nugatory“the ex: 
press provisions of out own code, and this too. 
after an admission by the’ plaintiff's: counsel, 
that ‘the ‘laws’ of Louisiana were govern 

enforcing the remedy under the. contract, and: | 
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“well to advert tothe rules ‘of interpretation, 
which will find the ready sanction of 43 


tain what was the common. intention.of the par~. 
rather than adhere ,to Waa: of 
the terms.”, Civ, Code, 270, ant. 56... 
~fterpreted against him.who has stipulated,and 
Coie, 270, art. 62. 
boat in good order : if doubts arise as to: 
a what was meant. by the use of this term, the == 
writing must be constraed him. who 
The seller jis. obliged to 
diatinctiy which isthe thing that is sold, and. 
in what it consists, its qualities, defects,. andieve 
ery thing that may give occasion to any errom | 

or misunderstanding, and if there is in 
4 a words any ambiguity, obscurity or other defect, | 


We ought to examine what’ was the’ | 
‘Sen intention of the contracting parties, rather 


{ 


i 
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Subject of interpretation: enys, 
every contract derives’ ite-effect from the intett~ 
tion of the parties, that-intention, as expressed 4 


_or inferred, must be the ground sud principle of 7 
of every decision respecting operation 


every question with regard'to its constraction.”” 
@ Pothier, ni Vide alse’ 5° chap. 


4 


Touchstone;' Fonblangue Equity, b: 4, 


tion.” 


‘Worities, “it wil? be found, that'fi pursuance of 


this great’ and leading principe, intention 1 
parties,” the coarts ‘of dur own as well as’ 
other countries, as the science of jurispradence® a 
aitvanced; “Have unshackled themselves 
the unjust restraints imposed by the earli-) 7 
but arbitrary rates of construction, ‘well’ 
attention’ in “the decision 


cause is by of excep: 
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tested. by a> ubscribing witness, and proof made 
q Bethe: haxdwriting of beth the:defendant-and 
witness's the’latter being shewn to.reside-out of 
4 the state’ the defendant’s counsel-objected to-its. 
‘being read, and? the district court. overtaling, 
this objection; a was 
a of opiiion that: the district court was 
4 cotrect. The’ witness being out of'the jurisdic. 
the state; "his attendance’ in codtt’ could 
not be compelled, fieither couldit:Be“hefore 
eommissioner.. His’ testimony, ‘thas* affording 
the best: evidenow-of the execution ofthe instru: 


ll mentby was not iw the power ¢ of the -plaintif, whe 


fur this: very dispensed 
from producing it: The defetidaiit’s signatere; 
it fornpally.¢ denied,. mwas’ properly 
proven by a’ 5 with*his hand- 


pf exceptions is api. 


tie aries, she plaintifiy far she:sole 
purpése of ‘tite dpié to thie depot 
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that this report, although 
"was not-sworn to, was properly admitted for 
_ the purpose of shewing a discrepancy between | 
the statemeint which the witness had sworn, 
"and that in. the report which hé had aitested 


by | his signature. It is in-every day’s. 


to’ prove. declarations made by. a witness coms 
trary to what he swears : but the use of ouch 
evidence must always be restricted to what was” 


the avowed object of the plaintiff, who | 


viz. to lessen the credit of the witness. 
8. The third. bill was taken to the opinion j 4 | 

the court in sustaining angobjection of the 

fe -plaintiff’s, counsel tu the following question put 

_ By, te defendant to Commodore Patterson, a 

wimess introduced by the formey; for. pur: q 


Pose of establishing tie sounduese af the.” Vesu-7 4 


you “had cunitracted the purebase- | 

_ you, upder this contract, With whe. ‘thine’ of her: q 
imporiact: timbers, ind 

Tespects sound ahd im 

We are “not apprized, the ree 
cord, of the nature of the objection to which the 
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‘Bough it might: perhaps, which we de- 


termine, have been modified, so tsto'answer the 


‘present,:by limiting tie supposed, case to that of 


boat in good order; instead of extending 
| it, as was done, to that of a boat sound and in 
| good order. As this: bill, however, was 

by: the defendant, and the most favorable ams 
gwer could not avail-him, the stipulation bemg 

for.» boat in good order, and-not for one sound 
and in good order, we think: it to: re- 
mand the case on this acroant. 

-A fourth bill was taken by the : 
cn: the K. Laws 


voire dire declavéd,dhat-about the 24th of No- 


| ‘Yomber, 1948, fhe parclimsed tcn'elmres inthe 
| Sted Boat Company, aiid 


contended that he acquiredity-by his own 


» act, after the contract yow suéd upon-was | enter- 


ed into, and consequently that bie could not, by 
0 doing, déprive the defendant of theright which 
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‘Th record not 
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1819". 


--to‘ establish, was: anterior ‘to. bis acquisition of 
the sharess, although the .circumstance of: ite 


date. being -particularly sset 


‘presumption that:such is theicase. But the 


of exceptionsis one of the defendant’s, whose dus 
otypit- was, if any 
him to the ‘testimony, notwithstanding the’ ing ~ 
terest of the witness, to have-made ‘it: clearly 

appear, in order to take the Case’out of the 
eral rule.” This we eannot presunie,. and are 4 
consequently bound to conclnde that: the-d'striet 
_gourt-correctly refused: to swear the witness in 
chief; asithe bill Voes-ndt: enfhle us'to.sav shat 

erred... We do.not, however, wigh 16 be, ‘ond 1 

derstood to determine, that. 

dcsuired an: interest by his owh since:the 


whiy offers him had aright togits 


siderable Phillipe on Evidence, 402, 
5! ‘Tie lastbull is. on the to permit 


| eadant to offer in ebide ce’what Sante! 
“Bower, iness introduced by shim, ‘ail head 


the cierk of the steam boat. 


wiat- ground he: could ave been permite 


The in abaiomeat us te 
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personally bynnd by the-contract,.. He i is ade 
the Natchez Steam Boat Company} andshe subs” 
Jaw of England, which is. shew tovptevaitvin 
the: statenof Missixsippiy all the! ulembens,,of aa ~ 
-wpincorporated company arethound, ax members 
ordinary » Watson; a 
inte bythe, authorised agents. eompanyy 
-andioases art vite? in whicha 
inthis chse, Vecsings personally: Bound: 
he enquided into, wwthe 
this tate; still “the defgiidant Walid found 
Viability} as inember of ithe-company, i. 
Bottke chews tha, in the stale of; Missishippiy 
would prevail on the ‘principle recog: 
nised in thé case of Rice ve. that-@ 


— 
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‘Stating and maming his co-parinérs. 
“The law: of this ‘state must regulate us on 
‘It is according toit that the remedy 
is sought for and to be admijistered. Here ia. 
cases of obligations’ (which are thd, | 
[joint and:sevetal obligations of the common'law, 
either of his debtors, aloney bound) 
even on'the plea af the Iptter* to-bring 
of the rest ‘of thé: co-dehtgrs in. ‘court, ‘Bat ivis 
contended tliat the‘act legislative council 
4805, 26, requiges, ‘that the petition difoald contain’ | 
that’ the'se seventy ‘and. odd 
‘defendant “in, his queer, were, parties "to, 
coniract, abd ¢heir angie’ fio rt being in ‘the: pe 
tion, jhe'sult mast abate, 
the names And’ residenos' of parties the, 
@ilone, not of the. the patties "to con contract, on 


Partneys edundt; by auj claude in the partner. 
ship contract, alter the joint and. sorgral liabilis. 


which’ the. law i ‘imposes on them. in 
those with whom they Watson; 
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not as he did with 


to: deliver, the boat. as 
main timbers defpative or Totten... 

It is true fiend beam, consideheble 
piece in “the. ahachinery. of boat; was 
and, Aished,; Bat, the shews 
‘since the: etitered™ 5 ap 


4 3 ithe ord prdered one to: 


‘made’ in NéwtYork, whieh ‘was ‘on. 
the tinie of offered tobe de- 


the ~plaiitiff aia sheWw ay 

“holden; dis a ba’ part cof ,the, 
in refusing» the Bost. "But the- 
ghews that the’ with the . 
measures taken for. procuring a’t w beam, and 
assured the, plaintiff thas if there ‘were other 
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contract, can affect the rights ofthe plaintiff. 
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ow the insufficiency of the-head’ beam; he ought mét 
to have thus. waived his right to object thereto™ 
have, procured another beam, ‘out ‘ef'some steam: 
bint on the chink tha 

contemded that the boiler wad 
that of the is that 9 


the ventlées coiild a’ newer ane, 


gintt it’ wag yorse | 
te 


 Darther, it te iv hat the. 


lees hada ftir, of and 


thd before the eontract. 
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first impression’ must yield to the depositions of 


éirpenters, masters aid owners of ships,exam- 
on’ this: head. Thesé, almost unanimous: 


portly ate shewn to’ be defective atid Rasta. Digs 


rotten, but ult close’ examination of the testimo- 3 


“ny, and more mature reflection, they think these 


v8. 


Po-TLE- 


ly ‘dssert, that notwithstanding the rottenness — 


atid defects of these pieces of timber, they con- 
dider the“boat'to be what is understood by'a 
boat in good order. They make a distinction, 
to which the court has with great reluctance 

Pielded, between a boat in good order and a 
one. They seeti’ td allow the epithet of 
gound:to ships'on their first voyage only, and as 


sert that afterwards every ship has soitie rotten 
and defective timber. Yielding; therefore, to 


weight of the testimony in this ‘respect, we: 


ate’bound to say that'tie boat was in good of- 


when’ she was’ tenderéd, if we except thé 
abseiite of thie néw head beam, which the dé- 
fendait' did not’ complain*of, and which would, 
maké no differevice: and this piece 
Of mdichitiéry has’ since been’ éupplied within 
the'time Further, if'is in evidence, 


that the old head beam was in a condition to 
serve until the arrival of the new. 3 

cétitract: of sale and 
Vie DR 
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] good order: a worse could not have been 
| dered; a better cannot.be insisted upon. . 


Posriz- We leave out of view, as we are bound to doy a 
all the conversations and correspondence of the” 
parties before the contract. ‘The conversationg. 
cannot affect the literal evidence. Every point 7] 
started in the correspondence, if it does not ap. 
in. the contract, is abandoned and merged 


The defendant further that the plaintiff? 
ought not to recover, because he has not proven, =... 
nor even alledged his capacity and readineseto 7¥) 
make the conveyance stipulated for. Wethink 
this was unnecessary. -He needed not to ale 
— ledge his capacity, for his own title or conveys 
ance was alone stipulated for. As to hisreadi, 
ness or his actual tender of the conveyance, the 
conduct of the defendant rendered an allegation 
| or proof of these useless: for the defendant de- 
i clared his unwillingness that the contract should : 
~be carried into effect, so that any further step on 
the part of the plaintiff was vain and 


“It appears to us that the district court erred in. . 
of $20,000, a 
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(gourd ‘ote. According to the testimony, the 
a vendees could not expect’ to find her without 


‘thai that which it is proven would be District, 
W°répair the ‘boat “entirely, ‘hy 
piecé ‘of timber to every’ decayed ‘one. 
‘The boat'was not sold as a new and perfectly Post 


‘some decayed:timbers. If the principle that & 
_ sound price implies a sound ware was to be un- C 
derstood, ‘as the district court appears to unders 
stand it, no vessel could be sold for a sound 
price after her first voyage: for the witnesses. 
depose that every vessel’ has tim- 
Perafter her first voyage. 
‘Phe ‘contract shews that the vendées were 
willing ‘to. give 65,000 for a boat which ttiey 
ust have known to have decayed timber ih 
her.’ They stipulated that she should be de-— 
livered in good order, and this, on a close ex- 
‘mination of the evidence and the best jadg- 
ment we can form, means only in such a condi- — fe 
tion as to be fit to be employed immediately and 
‘during’ a reasonable time, without any repairs, 
‘and in this condition was the Vesuvius — | 
bythe 
He is clearly, in our to ree 
ceive the price he stipulated for; and we deem 
‘éurselves ‘bound to say, he is entitled to recover 


if from the defendant, not as - 
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though it cannot remove it. 


| 
| 
. . creed, that the judgment of the district court be 


| | lars with interest, at the rate of five per cent. a 


twelve months from the nineteenth of Kebraary, 


to the vendees, orlodgs 


of the, directors, por as agent of. ihe 7 
but as a stockholder, 9 member of it.. In 
corporated: companies, like in all other partners 
hips, according to the law of the place where 
if ancl ‘the contract was entered into and the domicilof A. 

the defendant, the. members are jointly and se- 

_ yerally liable: either of them may be. coerced J 

for the whole debt, an evil consequence which # 
an act of incorporation can alone thie a 


“It is, adjudged and 


annulled, avoided and reversed, and this. court 7, 
proceeding to pronounce such a judgment, asin 
. their opinin, ought to have been given in the @ 
‘district court, do order, adjudge and decree that 
the plaintiff do recover from the defendant the @ 
sum of sixty-five thonsand dollars, to be dis- q 
charged by the payment of fifteen thousand dole 


| year frow the inception of this suit, and the des “% 
“livery of the notes of the Natchez Steam Boat 
Company for the sum of fifty thousand.dollarg 
in four instalments at three, six, nine and 9 


last. But. no. execution, shall, issue. till the 
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for them in the.office of. the clerk.of the disiniot | 


4 according to the terms of his contract: an@iihis 


ordered that the defendant pay costs in both POreERe 


Sée atime case, December? terms 


SPICER AL. vs. LEWIS & 


from the court of the first district. there be no’ 
suggestion of 
fraud or simu< 


im Marruews, J. delivered the opinion of the lation, paroi ev- 


idence cannot 


‘court. ‘This case comes up in a bill of excep- be astinisted to 
shew a> 
tions to the opinion of the district court in re- deed of sale 

- was intended. 


fusing to admit a witness, and an account cur- only as » cole 
3 
rent, to prove that an act of sale of the Barilla, © 


' (concerning which vessel the present suit is 
_ brought) was not intended, as it purports, to 


convey an absolute property in her to the ven- | 
dees, but, that the transfer was intended as a — 
collateral security only. Hoe 

© The pleadings do not alledge frand on the 

part of any person concerned in this suit, nor is 

there any allegation of simulation in the con- 

tract. We are, therefore, of opinion that the dis- 

trict court was correct, and as there is no- 
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CASES IN THE SUPREME COURT. 


Distict. statement of facts, nor any thing equivalent 

ax 


It is adjudged “and 
the appeal be dismissed at the appellant's 

Morse for the plaintiffs, Duncan for the de~ 
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